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CURRENT EVENTS. 





LaTIN AND GREEK FOR Lawyers. — The 
Kentucky Law Reporter for March, puts ina 
very sensible plea in favor of the study of 
Latin as a preparation for the study of the 
law. It points out how well the study of 
the Latin must discipline the mind, and how 
an acquaintance with the literary models of 
antiquity must ennoble the ideas, and lead to 
correct forms of expression in one’s own lan- 
guage. At the same time it admits that the 
same benefits can, so far as becoming pro- 
ficient in English syntax is concerned, be ac- 
quired by exercise upon the writings of such 
authors as Swift and Addison. We believe 
that a young man who passes by the oppor- 
tunity of becoming fairly proficient in the 
Latin classics, will never cease to regret this 
circumstance if he afterwards becomes a law- 
yer. But we do not believe that the study of 
another language is necessary to proficiency 
in one’s own language. The Greeks, who, in 
the course of centuries, built up the noblest 
language which has been possessed by any 
race of men, studied no language but their 
own; and we imitate their example poorly 
when we drill our children four or five years 
upon Greek to the neglect of English or the 
modern languages. Those who defend this 
study of Greek, place it on the basis of men- 
tal discipline. But one can get mental disci- 
pline by playing chess. He can get it by 
studying Pitman’s Phonography, and acquire 
at the same time a noble and most useful art. 
He can get it by studying German, and can 
acquire at the same time the use of one of the 
noblest of modern languages. The con- 
sumption of years of a lads life in the study 
of a useless language for the mere sake of 
mental discipline, is one of the crimes which 
many of the old colleges are still perpetrat- 
ing against the young. ? 





Tue Rewarp or Victory.—A young law- 
yer’s beginning is like a racer without a re- 
cord, like a patent in its model state; he may 
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be useful, and may prove a failure. Some- 
body must experiment with him, for he lacks 
development. If he runs without friction and 
does the work of experienced counsel, his 
pay will be less than a tenth of that allowed 
the senior, and the credit will still belong to 
another. If he fails—a thing he dare not do 
and must consider impossible—it is charged 
to his lack of tact or genius, when in fact he 
may even be much brighter at his age than 
Webster would have been, with like expe- 
rience and training. But fine lines are net 
drawn in such cases. He must win, and that 
settles it. Neither his rank in college nor his 
standing at home will replace the one thing 
he is hired to do—to win law suits. Friends 
may gather him an audience, smiles and kind 
faces may welcome his coming; but cheers 
are out of order in court rooms, and in the 
supreme moment of a young lawyer’s peril, 
the simple questions over all others will be: 
Is he ready with his evidence? Is he ready 
in his mind? Is he equal to his case? Has 
he learned it carefully? Does he know his 
ground well? Can he win? The reaper that 
binds best, the racer that runs best, the ma- 
chinery that works best, the actor that draws 
best, the doctor that cures best, and the law- 
yers that wins oftenest, will be paid most 
liberally. The test is a severe one, an un- 
fair one, and many a boy lawyer has failed 
under it who should have succeeded; while 
many a one wins, not by knowing how, but 
by an herculean exertion. The courage of 
victory is a reward beyond all retainers. The 
merit of success is the lawyer’s best pay- 
master; like the Roman soldiers who had 
been victors in battle, their eyes and their 
arms proclaimed it. So the sequel to victory 
is success in anything. J. W. Donovan. 





—— 


Tue VirGinia Bonp Decisions.—The de- 
cision which the Supreme Court of the United 
States has just pronounced in what are known 
as the Virginia Tax Coupon Cases is one of 
the most important decisions ever rendered 
by that tribunal, not excepting its Legal 
Tender decision of 1884. The court holds 
that the legislation of that State which at- 
tempts to evade the obligation under which it 
rests to receive the coupons of its bonds in 
payment of State taxes is unconstitutional 
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and void, because it impairs the obligation of 
a contract. That is no doubt true, but the 
next proposition may not be true: That the 
the taxpayer, having once made a due tender 
of coupons in payment of his taxes, is under 
no obligation to pay such taxes in money, but 
may rest securely upon his right to have the 
coupons received when offered, and that a 
tax collector who attempts thereafter to for- 
cibly collect such taxes by levying upon the 
taxpayer’s property is not shielded by the 
legislation of the State, but makes the at- 
tempt at his personal peril. In addition 
to this, the court holds that a suit brought 
against a tax collector for seizure of a tax- 
payer’s property, after due tender of cou- 
pons, is not a suit against the State, but is a 
suit against an individual trespasser acting 
without the legal authority of the State. The 
opinion was delivered by Mr. Justice Mat- 
thews. The Chief Justice and Justices Brad- 
ley, Miller and Gray dissented, Justice 
Bradley delivering the dissenting opinion. 
The minority place their dissent upon the 
ground that a suit against a tax collector is 
substantially a suit against{the State. This 
position seems to be unanswerable, and the 
majority opinion seems to proceed in the very 
face of the Eleventh Amendment to the Fed- 
eral Constitution, which provides that: ‘‘The 
judicial power of the United States shall not 
be construed to extend to any suit in law or 
equity, commenced or prosecuted against one 
of the United States by citizens of another 
State, or by citizens or subjects of any for- 
eign state.’’ So far as we can see from our 
exchanges, the drift of opinion is against 
the decision. The repudiation by the State 
of Virginia of its honest debts and the 
evasiveness with which it has been done, is a 
subject of abhorrence and disgust. Virginia 
no doubt ought to pay her debts, but this 
does not give jurisdiction to the Federal 
Courts to compel her to do it. The provision 
of the Constitution of the United States! that 
no State shall pass any law impairing the ob- 
ligation of contracts, was no doubt intended 
merely to prevent the passage by the States 
of laws invalidating private contracts; but it 
is scarcely conceiyable that, since the enacting 
of the eleventh amendment, it can be so ex- 
tended as to give the Federal Courts coercive 


1 Art. 1 § 10. 





power over the States themselves, so as to 
oblige them to perform contracts which their 
legislatures may have entered into. A juris- 
diction which those courts are prohibited 
from exercising directly, they cannot, on any 
known principle, exercise indirectly. They 
cannot, all will agree, entertain an action 
brought directly against a State to compel it 
to perform an obligation, even where the ob- 
ligation is imposed upon it by the Federal 
Constitution.? Upon what principle then can 
they reach the same result indirectly, by en- 
tertaining an action of trespass, a bill for an 
injunction, or any other kind of action, against 
a tax collector, or other ministerial officer 
who exercises the powers of a State? The 
power to do this is nothing short of the power 
to obstruct the State governments in the col- 
lection of their revenue and thereby to sup- 
press the State governments themselves. The 
decision, looked upon in its nakedness, seems 
to be an assault upon the constitution in a high 
point. If that instrument needs to be 
changed so as to make the States subject to 
suits in Federal Courts, it should be changed 
by the States in their legislatures, and not by 
five lawyers in Washington who are responsi- 
ble to nobody. 








NOTES OF RECENT DECISIONS. 





Po.icE REGULATIONS. — COMPELLING THE 
Suspension OF Certain Kinps oF Business Nn 
THE Nicut-Tiwe.—An ordinance of the city 
of San Francisco relating to public laundries 
declares that no person owning or employed 
in a public laundry or a public wash-house 
within the prescribed limits, shall wash or 
iron clothes between the hours of ten in the 
evening and six in the morning. In Soon 
Hing v. Crowley,*® the validity of this prohib- 
ition came before the Supreme Court of the 
United States for decision, and it was held 
valid. Mr. Justice Field, in giving the opin- 
ion of the court, said: ‘‘It is of the utmost 
consequence in a city subject, as San Fran- 
cisco is, the greater part of the year to high 
winds, and composed principally within the 
limits designated of wooden buildings, that 
regulations of a strict character should ‘be 


2 Kentucky v. Dennison, 24 How. U. S. 66. 
35 Sup. Ct. Repr., 730. 
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adopted to prevent the possibility of fires. 
That occupations in ‘which continuous fires 
are necessary should cease at certain hours 
of the night would seem to be under such 
circumstances a reasonable regulation as a 
measure of precaution. At any rate, of its 
necessity for the purpose designated the mu- 
nicipal authorities are the appropriate judges. 
Their regulations in this matter are not sub- 
ject to any interference by the Federal tribu- 
nals unless they are made the occasion for 
invading the substantial rights of persons, 
and no such invasion is caused by the regula- 
tion in question. As we said in Barbier v. 
Connolly,‘ ‘the same municipal authority 
which directs the cessation of labor must 
necessarily prescribe the limits within which 
it shall be enforced, as it does the limits in a 
city within which wooden buildings cannot be 
constructed.’ No invidious discrimation is 
made against any one by the measures adopt- 
ed. All persons engaged in the same _ busi- 
ness within the prescribed limits, are treated 
alike and subjected to similar restrictions. 
There is no force in the objection that an un- 
warrantable discrimination is made against 
persons engaged in the laundry business, be- 
cause persons in other kinds of business are 
not required to cease from their labors during 
‘the same hours at night. There may be no 
risks attending the business of others; cer- 
tainly not as great as where fires are con- 
stantly required to carry them on. The spe- 
cific regulations for one kind of business, 
which may be necessary for the protection of 
the public, can never be the just ground of 
complaint because like restrictions are not 
imposed upon other business of a different 
kind. The discriminations which are open to 
objection, are those where persons engaged 
in the same business are subjected to differ- 
ent restrictions, or are held entitled to different 
privileges under the same conditions. It is 
only then that the discrimination can be said 
to impair that equal right which all can claim 
in the enforcement of the laws. But counsel 
in the court below not only objected to the 
fourth section of the ordinance as discrimin- 
inating between those engaged in the laundry 
business and those engaged in other, business, 
but also as discriminating between different 
classes engaged in the laundry business it- 


4113 U. 8.27; s. c.,5 Sup. Ct. Repr. 357. 





self. This latter ground of objection be- 
comes intelligible only by reference to his 
brief, in which we are informed that the laun- 
dry business, besides the washing and iron- 
ing of clothes, involves the fluting, polishing, 
bluing, and wringing of them ; and that these 
are all different branches, requiring separate 
and skilled workmen, who are not prohibited 
from working during the hours of night. 
This fluting, polishing, bluing, and wringing 
of clothes, it seems to us, are incidents of the 
general business, and are embraced within its 
prohibition. But if not incidents, and they 
are outside of the prohibition, it is because 
there is not the danger from them that would 
arise from the continuous fires required in 
washing ; and it is not discriminating legisla- 
tion in any invidious sense that branches of 
the same business from which danger is ap- 
prehended, are prohibited during certain 
hours of the night, while other branches in- 
volving no such danger are permitted.’’ 





Menicrpat Correration— LiaBiuity For 
IxsuryY FROM DANGEROUS EXCAVATION LEFT 
UNGUARDED IN STREET BY PuBLic ContTRAct- 
or.—In Circleville v. Neuding,® the Ohio Su- 
preme Court Commission hold that, where a 
city contracted for the construction of a cis- 
tern. eighteen feet wide and twenty feet deep, 
in a street, and before the cistern was com- 
pleted, a horse fell mto it and was killed, for 
want of sufficient protection around and over 
the excavation, to guard animals in the proper 
use of the street from danger, the city was 
liable for the loss of the horse, although it 
did not reserve or exercise any control or di- 
rection over the manner of doing the work, 
except to see that it was done according to 
specifications which were a part of the con- 
tract. In giving the opinion of the court, 
McCauley, J., said: ‘‘It is contended on be- 
half of the city that it is"not liable for the loss 
of the horse, because the cistern was in pro- 
cess of construction by an independent con 
tractor when the injury occurred. The rela- 
tion between the city and Barndt was clearly 
that of employer and independent contractor, 
and the rule is generally that for injuries oc- 
curring in the progress of work carried on by 


513 Weekly Law Bulletin, 378. 
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parties in that relation the contractor alone is 
liable. But this liability is limited to those in- 
juries which are collateral to the work to be 
performed and which arise from the negli- 
gence or wrongful act of the contractor or Lis 
agents or servants. Where, however, the work 
to be performed is necessarily dangerous, or 
the obligation rests upon the employer to 
keep the subject of the work in a safe condi- 
tion, the rule has no application. This dis- 
tinction has been taken in this state in a num- 
ber of cases.’’® The rule which the Ohio 
court thus follow and apply is  appli- 
cable not only to municipal corporations 
in respect of their streets, but to all other 
proprietors of fixed property. And it is this: 
that whenever such a proprietor contracts with 
another person to do something upon the 
premises of the former, which,if not carefully 
done, or carefully gnarded, is likely to lead to 
mischief, he is under a personal obligation to 
see that care is taken in the doing of it, or in 
the guarding of it, which obligation he can- 
not shift upon the contractor.’ 





Usurious Contracts oF Buri~pine Assocra- 
Tions.—In Bates v. People’s Savings & Loan 
Association,’ it appeared that the power 
of a building association to make loans 
was thus defined by statute: ‘‘Such cor- 
poration shall be authorized and empow- 
ered to levy, assess dnd collect from its 
members such sums of money, byrates of 
stated dues, fines, interest on loans ad- 
vanced, and premiums bid by members or 
depositors for the right of precedence in tak- 
ing loans, as the corporation by its by-laws 
shall adopt; also, to acquire, hold. incumber 
and convey all such real estate and personal 
property as may be legitimately pledged to it 
on such loans, or may otherwise be trans- 


6 Carman Vv. Railroad Co., 4 Ohio St. R. 399; Hughes 
v. Railway Co., 39 Ohio St. R. 461; Tiffin v. McCar- 
mack, 34 Ohio St. R. 638, and elsewhere in McCafferty 
y. The Railroad, 61 N. Y. 178; Prentiss v. Boston, 112 
Mass. 43; Baltimore v. O’Donnell,53 Md. 110; Logans- 
port v. Dick, 70 Ind. 65; Crawford v. Smith, 79 Ind. 
308; Robbins v. Chicago, 4 Wall. 457. 

7 Lord Colonsay in Daniel vy. Railroad Co., L. R.5 
H. L. Cas. 63; Bower v. Peatesg 1 Q. B. Div. 321; 
Brown vy. Werner, 40 Md. 15; Tarry v. Ashton,1 Q. 
B. Div. 314; Lowell v. Boston, ete. R. Co., 23 Pick. 24; 
Dillon v. Hunt, 11 Mo. App. 246. 

8 13 Cin. Law Bull. 396. 





ferred to it in the due course of its business ; 
provided, that the dues, fines and premiums 
so paid by members or depositors of such 
corporation, although paid in addition to the 
legal rate of interest on loans taken by them, 
shall not be construed to make the loans so 
taken usurious.’’ 

A person went to the secretary of such an 
association, of which he was not a member, 
and solicited a loan to pay off a mortgage. 
He was told that he would have to become a 
depositor before their rules would allow them 
to make the loan to him. Accordingly he de- 
posited two dollars with the association, and 
wrote out, signed and delivered the followirg 
application : 

‘*To the People’s Saving and Loan Association: 

I wish to obtain a loan of your Association of 
twelve hundred dollars on the following described 
property in the city of Cleveland, county of Cuya- 
hoga, and State of Ohio, viz.: [Describing it.} 
Being a depositor in said Association, I bid for 
said loan at the rate of two per cent. per an- 
num premium, in addition to eight per cent. in- 
terest, said premium and interest to be paid semi- 
annually. S. H. BATEs, Applicant.” 

He also excuted a note, secured by a mort- 
gage on the property, the note reciting an 
agreement to pay interest at the rate of eight 
per cent. per anumn, and premiums at the 
rate of two percent. per anumn. The Su- 
preme Court of Ohio hold that the loan was 
usurious, McCauley, J., saying :‘‘ The rate of 
interest on loans advanced is six per cent. 
per annum, as regulated by the statute on in- 
terest. The parties, however, to a bond, bill, 
promissory note or other instrument of writ- 
ing for the forbearance or payment of money 
at any future time, may stipulate therein for 
the payment of interest upon the amount there- 
of, at any rate not exceeding eight per cent. 
perannum. If arate exceeding that allowed 
by law be stipulated for, it is settled that the 
parties must be remitted to the rate of six per 
cent. per annum.’ The rate of interest stip- 
ulated for in the note sued on is in excess of 
the highest rate allowed by law, unless the 
premium at the rate of two per cent. per an- 
num is not, under sections above quoted, to 
be regarded asinterest. The provision of the 
statute is, that such corporation may collect 
from its members stated dues, fines, interest 
on loans advanced, and premiums bid by 


9 McClelland vy. Sorter, 38 Ohio St. 12. 
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members and depositors for the right of prece- 
dence in taking loans, etc., ‘provided that the 
dues, fines and premiums so paid by mem- 
bers or depositors of such corporation, al- 
though paid in addition to the legal rate of 
interest on loans taken by them, shall not be 
construed to make the loans so taken usur- 
ious.” The premium named in the note is un- 
like the premium named in the statute. It 
was not measured or ascertained by compet- 
itive bidding among the members and depos- 
itors, as we understand the statute to require. 
It was, in fact, a part of the price named by 
the lender to be paid by the borrower for the 
use of the money loaned. The assent of the 
borrower to pay the price required, did not 
make him a bidder within the meaning of this 
statute. Calling the excess above the highest 
legal rate a premium did not change the na- 
ture of the transaction. It was usurious.’’ 








PREFERENCES IN COMPOSITIONS 
WITH CREDITORS. 


Introductory.—In these days when compo- 
sitions are so common, and artifices are so 
often resorted to, to effect such compromises, 
it may be well toknow what are the legal 
rights of creditors who become parties to 
composition deeds. The theory upon which 
a composition deed is sustained is that the 
debtor is in failing circumstances, is, there- 
fore, unable to pay his creditors in full, but 
is disposed to treat all alike. Any contract, 
then, which secures to one or more of the 
creditors any secret advantage over the other 
creditors is in conflict with this theory and, 
therefore, void as afraud on the others and 
opposed to public policy. 

2. Knowledge of Debtor Immaterial.—It is 
entirely immaterial that the agreement was 
given without the debtor’s knowledge. Thus 
where a brother of the debtor agreed to pay 
the creditor £150 in. coal if he would sign the 
deed, it was held that he was not bound.! 


' Knight v. Hunt,5 Bing. 432 (1829); 3M. & P. 18; 
Bradshaw v. Bradshaw, 9 M. & W. 29 (1841). See Win- 
sor v. Kendall, 3 Story, 507 (1844), which is referred to 
by some as deciding the contrary, but which holds 
nothing of the kind. The case warrants no conclusion 
other than that where a creditor is approached by a 
friend of the debtor who has made an assignment with 





The fact that the debtor was not injured and 
that the funds for the other creditors were 
not rendered less avaliable does not make 
the contract any more creditable. The sole 
question is whether the judgment of the cred- 
itor has been influenced by the supposition 
that all are to suffer in the same proportion. 

3. Rule Applicable to Extensions or Re- 
leases.—The reason and therefore the same 
principle applies to cases of extension as to 
cases of compromise. ‘Thus where the debtor 
gave one creditor a judgment note for the 
amount of his claim,? and a bond with securi- 
ty for half of the same,’ the note and bond 
were held void. 

4. Increase in Percentage or in Security has 
same effect-—The general mode of giving 
preferences is in giving a greater percentage 
to the favored creditor, but greater security 
for the same percentage is equally void. 
Thus, where two were about to organize a 
new railroad with the plant,etc., of the old 


reference to a purchase of the note held by him, he 
supposing that the friend is acting on his own account, 
which supposition was strengthened by the payment in 
consideration for the sale of a note signed by the firm 
of which the friend was a member, although the pur- 
chaser intended to use the debt to advance the inter- 
ests of the debtorin seeking to effect a composition, 
there is no preference and if there was, since the com- 
position failed, its case was within the rule laid down 
in Wheelwright v. Jackson, 5 Taunt. 109. To illustrate 
how far this doctrine that it is immaterial whether the 
creditor gets the preference “from the debtor or from 
a third person, or whether he gets it with the know]l- 
edge of the debtor, or whether the debtor is wholly in- 
nocent of it.”” Bank of Commerce v. Hoeber. 11 Mo. 
App. 475 (1882); s. c., 14 Cent. L. J. 293, citing Puls- 
ford v. Richards, 22 L. J. Ch. 559; s. c.,19 Eng. L. & 
Eq. 387, is an aptcase. There the debtor’s attorney 
without privity of the debtor, and therefore without 
authority, gave a preference to a creditor in consider- 
ation of his signature to the composition deed, and it 
was held to avoid the deed to the other creditors. 
Bank of Commerce y. Hoeber, 8 Mo. App. 171 (1879); 
Hester vy. Cohn, 73 Ill. 296 (1874); Kahn v. Gumbert, 9 
Ind. 430; Leving v. Gale, 28 Ind. 486 (1867); Reydnes 
v. French, 8 Vt. 85 (1836), and cases cited; Pierce v. 
Wood, 23 N. H. 519 (1851); Shenandoah M. E. Church 
v. Robbins, 81 Pa. St. 361 (1876); Enneking vy. Stahl, 9 
Mo. App. 390 (1880) ; Eldridge v. Strong, 34 N. Y. Sup. 
Ct. 491 (1872); Huntington v. Clark, 39 Conn. 540 
(1873); MeGreely v. Gladwin, 10 Cal. 227; Brownsville 
Mf’g. Co. v. Lockwood, 3 McCrary, 608 (1882). Com- 
pare Loomis v. Wainwright, 21 Vt. 520; Page v. Carter, 
16 N. H. 254. There is no fraud if the cred- 
itor knows of the secret preference to another at the 
times he signs the composition deed. Bower v. Metz, 
54 Iowa, 394 (1880); Clark v. White, 12 Pet. (U. S.) 178, 

2 Gibson v. Zellas, 2 -Phila. (Pa.) 390 (1858); s. c., 14 
Leg. Int. 327. 

3 Cecil v. Plaistow, 1 Anstr. 202 (1793), S. P. Esta- 
brook v. Scott, 3 Ves. 456 (1797). See Dalbiac, 16 Ves. 
116 (1809). 
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company, which was hopelessly insolvent, 
agreed with C. who held first and third mort- 
gage bonds of the latter, that if he would in- 
fluence the other bondholders to fund their 
bonds in bonds of the new company they 
would secure to him the payment of the past 
due coupons on his old bonds, the agreement 
was held void.* This case illustrates the gen- 
eral principle that the promise of a greater 
percentage is void.’ It matters not how the 
trick is accomplished. If the creditor should 
pretend that he was owed a greater sum than 
was actually due and he should receive the 
regular percentage on the sum proved, the 
agreement would be void. The same reasons 


4 Bliss v. Mattheson, 45 N. Y. 22 (1871). 

5 Coleman v. Walker, 3 Y. & J. 212 (1829); Clay v. 
Ray, 17 C. B. (N. 8.) 188 (1864); Smith v. Cuff,6 M. & 
S. 160 (1817); Howden v. Haigh, 11 A. & E. 1033 (1840) ; 
Cullingworth y. Lloyd, 2 Bead, 385 (1839); Alsager v. 
Spaulding, 4 Bing. N.C. 407 (1838); Faucett v. Gee, 
3 Anstr. 910 (1797); Bliss v. Mattheson, 45 N. Y. 22, 26 

(1877); Butler v. Rhodes, Peakes N. P. 315 (1795); 
Greenwood v. Libetter, 12 Price, 183 (1823); Wood vy. 
Roberts, 2 Starkie, 417 (1818); 3 Eng. C. L. 411, per 
Abbott, L. C.J.; Child v. Stanbridge, 2 Vern. 71 (1688) ; 
Smith v. Stone, 4 Gill. & J. Md. 310, 322 (1832) ; Spooner 
v. Whiston, 8 Moore, 580 (1824); Bean y. Amsinck, 10 
Blatch. 361 (1873) ;, Partridge v. Messer, 14 Gray( Mass), 
180, 181 (1858); Curran v. Munger, 6 N. Bank Reg. 33 
(1877); s.c., 4 Id. 90; Danglish v. Tennant, L. R. Q. 
B. 49, 33 (1866); Mallallieu v. Hodgson, 16 Q. B. 689, 
11 (1857); McEwan v. Sanderson, L. R. 20 Eq. 65, 72 
(1875). See Renard vy. Fuller, 4 Bosw. (N. Y.) 107, 
119 (1859); Huntington v. Clark, 39 Conn. 540, 551 
(1873); Harvey v. Hunt, 119 Mass. 279, 283 (1876); 
Clark v. Upton, 3 Man. & Ry. 89 (1828) ; Pendelbury v. 
Walker, 4 Y. & C. 424 (1841); Cobleigh v. Pierce, 32 
Vt. 188 (1860); Kellog v. Richards, 14 Wend. 116 (1835) ; 
Tyson v. Dow, 6 Whart. (Pa.) 256 (1840); Beck v. 
Cole, 4 Sandf. (N. Y.) 79 (1850); Russel v. Rogers, 10 
Wend. 473, 478, 479 (1833), per Nelson, C. J.; Earl of 
Chesterfield v. Jansen, 1 Atk. 301, 352 (1750), per Lord 
Hardwicke; Jackson v. Lomas, 4 T. R. 166 (1791); 
Constanden vy. Blanche, 1 Cox, 287 (1786), per Lord 
Thurlow; Higgfns v. Mayer, 10 How. (N. Y.)1 Pr. 


363 (1854); Townshend vy. Newell, 22 How. Pr. 164, 165 - 


(1861); Case v. Gerish, 15 Pick. (Mass.) 49 (1833); 
Ware vy. Sandford, Q. B. A. & E. (N. 3,) 689 (1851); 
Chuck v. Mesvitz, 2 Woods, 204 (1815); 2 Woods, 204 
(1826); Stuart v. Bleim, 28 Pa. St. 225 (1857); Fay v. 
Fay, 121 Mass. 561 (1877); In re Sawyer, 14 N. 
B. Reg. 241, 242 (1876), citing Ex parte Williams, 
L. R. 10 Eq. 5738; Ex parte Cowen, Id. 2 Ch. 563; 
Ex parte Russell, 10 Id. 255; Ex parte Greaves, 
5 Id. 326; Hx parte Deacon, 4 Id. 37; Crandall v. 
Cochrain, 3 T. & C. (N. Y.) 203 (1874); Hefter vy. Cohn, 
73 Ill. 296, 301 (1874); McFarland v. Garber, 10 Ind. 
151 (1851); 6 Ves. 301 (1801). See Stock v. Mawson, 1 
B. & P. 285 (1798); Holmes v. Vines, 1 Esp. 131 (1794) ; 
Steinman v. Magnus, 11 East, 390 (1808). Compare 
Williams y. Carrington, 1 Hilt. (N. Y.) 515 [1857]; 
Pfleger v. Brome, 28 Beav. 391 (1860). 

6 Sternburg v. Bowman, 103 Mass. 325 [1869]. As 
sustaining the general principle, see Lothrop yv. King, 
8 Cush. [Mass.] 382 [1851]; Bartleman v. Douglass, 1 
Cr. C. C. 450 [1807]; McFarland v. Garber, 10 Ind. 151 





which condemn agreements to pay a greater 
percentage render agreements to give addi- 
tional security void.” — 

5 Reservation out of General Release. — 
Another mode of accomplishing the objects 
condemned by this rule, isin excepting, by 
secret agreement, one debt from a general 
release from the creditors. Such an agree- 
ment is void, though the debt be a security 
debt e. g., a mortgage.® 

6. Express understanding not necessary.— 
It is not to be understood that an express 
agreement must be made in order to avoid 
the contracts which embody these secret ad- 
vantages. If the contract be given with the 
express purpose of influencing the creditor to 
sign the composition deed, it is equally void, 
thus, where a banker took a guaranty from his 
debtor’s brother that his loss should not ex- 
ceed £2000, after the debtor had begun pro- 
ceedings for the liquidation of his affairs, and 
the guaranty was given with a view to influ- 
encing the banker not to make opposition to 
the composition, the guaranty was held void.’ 

7. Time when Preference is given Imma- 
terial.—It is of no consequence that all the 
creditors but the preferred one have signed 
the composition deed.” Each creditor is en- 


[1858]; Beach v. Ollendorf, 1 Hilt. 41 [1856], in which 
it was held that proef of deception upon any one cred- 
itor made the preference void. Hughes v. Alexander, 
5 Duer [N. Y.], 488, 493 [1856]; Lawrence vy. Clark, 36 
N. Y. 128 [1867]: Crossby v. Moore, 40 N. J. L. 27, 34 
[1878], citing Pfleger v. Browne, 28 Beav. 391; Lee v. 
Sellers, 81 Pa. St. 473 [1875]; Fenner v. Whipple 1 
Flipp. 34 [1861]. ‘‘No contract, although it be appar- 
ently fair and in compliance with the formalities of the 
law, can be enforced if it be essentially, or is founded 
upon a dishonest or corrupt consideration. The law 
has ever scrupulously guarded the integrity and good 
faith required in the general compromise of creditors. 
It is as well from considerations of public policy as of 
sound morals, that these transactions should be con- 
ducted with truth and fairnes$, lest any undue secret 
advantage be secured to one creditor at the expense of 
another. Ibid; Smith v. Owens, 21 Cal. 11 [1862]. 

7 Sadler v. Jackson, 15 Ves. 52 (1808) S. P.; Leicester 
v. Rose, 4 East. 372 (1803) where Fiese vy. Randall, 6 
T. R. 146 (1795) was overruled. Cockshot v. Pen ett, 2 
T. R. 163 (1788) Spurrett v. Speller, 1 Atk. 105 (1740); 
Bolton v. Hughes, 5 Bing. 460, 465, (1829) 3 M. & P. 77: 
Jackmann vy. Mitchell, 13 Ves. 581 (1807); Mitchell v. 
Jackman, Id.; Grere v. Mace, 33 L. J. Ex. 50, 2 H. & 
C. 339, citing Fisher v. Bridges, 3 E. & B. 642. See 
observations of Graham B. in Birdwood vy. Rapael, 5 
Price, 602. Compare Thomas vy. Courtinay, 1 B. & 
Ald. 1 (1817). 

8 Van Brunt v. Van Brunt, 3 Edw. Ch. (N. Y.) 14 
(1834). 

6 McKewan v. Sanderson, L. R. 20 Eq. 65 (1875). 

10 Pinnio v. Higgins, 12 Ab). (N. Y.) Pr. 884, (1861). 
But this was the usual case of composit’o:. Compare 
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titled to see that all the other creditors sign 
the deed upon the same inducements as are 
offered to each one. 

8. Injury to other Creditors noi Necessary.— 
It is immaterial that the other creditors lose 
nothing by the preference. For example, if 
a debtor should be unable to pay more than 
25 per cent. of his indebtednesss and all but 
one should take it, and one should refuse to 
sign the general release until the debtor 
should give him a third person’s note for the 
balance, the note would be void, though the 
funds of the debtor were not affected. Each 
creditor must bear the same loss as all the 
others." 

9. Void Though Given after Release when.— 
As will be seen if the debtor should after re- 
lease give his note for the balance of the debt 
to a particular creditor, it would not be void, 
but.if such note is givenin execution of a 
prior understanding, it would, as was once 
said, be ‘‘in no sense a new promise in con- 
sideration of a former indebtedness, made by 
the debtor, from a sense of justice to his 
former creditor who had consented to a re- 
lease, but given in pursuance of a corrupt and 
fraudulent agreement void, as a fraud,* * ex- 
torted by a species of duress and has no 
greater validity than the agreement in pur- 
suance of which it was given.” ’’ 

10. Rights of Preferred Creditors Acting 
Independently of the Others.—While it is true 
that creditors acting independently of the 
others can protect their own interests as they 
see fit, they must act aboveboard. If one 
should keep aloof from the others, yet ar- 
range for the concealment of the fact that he 
is receiving a larger percentage than the 
others, the security given him is void.” 

* 11. Preference as Compensation for new Ser- 
vice.—-Sometimes one creditor engages to be- 
come surety for the common debtor, or agrees 


Smith v. Salzman, 9 Exch. 535 (1854). As sustaining 
case I see Patterson v. Bachin, 4 Pa. St. 507, (1846) cit- 
ing Steinmann v. Magnus, 11 East, 390; McFarland v. 
Garber, 10 Ind. 151 (1858) citing Knight v. Hunt, 5 
Bing. 482 (1829) s. c.3 M. & P. 187. 25 Eng. Com. Law, 
488, 


1 Breck vy. Cole, 4 Sandf. (N. Y.) 79 (1852); Rams- 
dell vy. Edgartown, 8 Met. (Mass.) 227 (1844); Kahn v. 
Gumbert, 9 Ind. 430 (1857). See Russell v. Rogers, 10 
Wend. 473, 478, 479, (1833). 

2 Goodwin vy. Blake, 3 Monr. (Ky.) 106 (1825); Cal- 
lahan v. Ackley, 9 Phila. (Pa.) 99 (1878) s. c. 30 Leg. 
Int. 12; Woodman v. Sion, 11 Bradw. (Ill. App.) 613 
(1882) ; Carroll v. Shields, 4 E. D. Smith, 466, 468. 

13 Fawcett v. Gee, 3 Aust. 910 (1797). 





with the debtor ,to use his influence with the 
other creditors to accept the percentage of- 
fered, in consideration for which service the 
debtor agrees to pay the creditor a greater 
pro rata. If this promise is made secretly, it 
is as void, as if no new consideration was 
offered." 


12. Promise after Release.—Of course, if 
after the release ,the debtor from a sense of 
justice promises to pay his creditor the bal- 
ance of his debt, he is bound by his promise. 
Of course, such a promise must be supported 
by some new and valuable consideration, as 
any other contract, unless it be by bond,’ 
but the fact that the composition money has 


14 Wood v. Barker, L. R. 1 Eq. 140 (1865). In Bald- 
win v. Rosenman, 49 Conn. 105, 108 (1881) the plaintiff 
as well as being a creditor indorsed the defendants 
composition .note. The court said,in holding the 
preference to him void: “‘And it does not help his case 
that he indorsed the compromise notes. This might 
have been a consideration for a fair agreement for his 
compensation in some mode, but the invalidity of the 
agreement for the full payment of his claim, does not 
rest at all upon want of consideration out upon the 
fraudulent character of the agreement with reference 
to the other creditors from whom it was intentionally 
concealed, and who presumably would not have signed 
the compromise agreement if they had known of it.”’ 


15 Callaghan vy. Ackley, 9 Phila. (Pa.) 99 (1878), 8. C., 
30 Leg. Int. 12. This is probably sound on the ground 
of want of consideration. The court seemed to think 
however that the note might have grown of a fraudu- 
lent arrangement, and the most effectual way of pre- 
venting such fraudulent arrangements, is to deny rec- 
ognition to transactions possibly honest but probably 
traceable to dishonest bargains. See contra, Willing v. 
Peters, 12 8. & R. (Pa.) 177 (1824) citing Townshend v. 
Hunt Cro. Car. 408, but was practically overruled Lue- 
villy v. Reed, 9 Watts, 396 (1840). In Stafford v. 
Bacon, 1 Hill, 532 (1841) the court held that a promise 
to pay after release, upon composition was not bind- 
ing, citing Cook v. Bradley, 7 Conn. 57; Mills v. Wy- 
man, 3 Pick. (Mass.) 207, and Eastwood v. Kenyon, 3 
P. D. 276 (1840) but in the same case reported in 25 
Wend. 384 (1841) Nelson, C. J. seemingly delivering 
the opinion of the court, held the contrary, but in 2 
Hill, 353 (1842), a memorandum may be found to the 
effect that the opinion was the personal judgment of 
Nelson, C. J., was delivered to the reporter by mis- 
take, the opinion of Cowen, J., in1 Hill, 532 supra, 
being the authoritative judgment, and that Nelson, C. 
J., finally acquiesced therein. To same effect see Hall, 
Ex parte, 1 Deac. 171; Montgomery v. Lampton, 3 
Met. (Ky.) 519 (1861); Warren v. Whitney, 24 Me. 561 
(1845), citing Farnham v. O’Brien, 22 Me. 475 (1843); 
Shepard v. Rhodes, 7 R. I. 476 (1868) distinguishing 
Lee v. Muggeridge, 5 Taunt, 36; Wilson v. Burr, 25 
Wend. 386 (1841) and Goulding v. Davidson, 3 Am. 
Law. Reg. N. 8. 34 (1863). The contrary however has 
been held in Trunball vy. Tilton, 21 N. H. 128, (1850). 
See Valentine v. Foster, 1 Met. (Mass) 520, 522, 523, 
(1840) dictum of Shaw, C. J., 21 Am. Jur. 277; Ed- 
wards v. Davis, 16 Johns (N. Y.) 283; Smith v. Wall, 
18 Id. 257, 259 and note Stearns v. Tappin, 5 Duer (N. 
Y.) 294 (1856) Moore v. Ville, 4 Wend. (N. Y.) 420. 
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not been paid to the preferred creditor does 
not affect the promise to pay the balance,” 

13. Open Preferences.—What the law de- 
nounces are secret underground arrangements 
and the reason does not apply to open agree- 
ments for the payment of agreater advan- 
tage.'"8 Therefore where he reserves his right 
to all securities on the face of the deed,” 
especially when he becomes surety to the 
other creditors,” where no deceit is con- 
templated or possible from the surroundings, 
though not strictly open, the preference is not, 
necessarily, void,”! 

14. Preferences Outside of Composition Pro- 
ceedings.—Outside of composition proceed- 
ings, any contract ‘given for the purpose of 
making a preference to one or more creditors 
of an insolvent debtor, though all the parties 
know of the insolvency” and though the 
transaction be only a cover for an evasion of 
the prohibition of a statutory provision ® is 
valid. EvisHA GREENHOOD. 

Boston, Mass. 


17 Took v. Tuck, 4 Bing. (224) 1829, 12 Moore, 435; 
8. C. on appeal 4 Man. & Ryl., 393 (1829) 9 B. & C. 445. 
See Brady v. Shiel, 1 Camp. 146. 

18 Jackman v. Mitchell, 13 Ves. 581, 586 (1807) per 
Lord Eldon: Lee v. Lockhart, 3 Myl. & Cr. 302 (1837); 
Wild v. Lockhart, Id. per Lord Cottenham, Clark v. 
White, 12 Pet. 178, 200. 

19 Duffy v. Orr, |1 Cl. & Finn. 253 (1832), s.c. 5 
Bligh, 620; S. P. Davidson v. McGregor, 8 M. & W. 
75d (1841); Ex parte Carstairs, Buck Casin Bank 292, 
per Lord Eldon; Farrington v. Hodgdon, 119 Mass. 
453 (1876). See Ball v. Myrtle, 99 Mass. 338 (1868). 

2 Bissell v. Jones, L. R. 42 B. 49 (1868) citing Wells 
v. Hacon, 5 B. & S. 196, 206; 33 L. J. (Q. B.) 204, 257. 

21 Smith v. Salzman, 9 Exch. 535 (1854) 25 Eng. L. & 
Eq. 476. 

2 O’Connor v. Parker, 23 Mich. 22 (1871) (appeal 
held frivolous) s. c. 4. N. B. Reg. 713; Noble v. Sco- 
ficld, 44 Vt. 281 (1872) (case of surety signing the note 
with the insolvent), Dalrimple v. Hillenbrand, 62 N. 
Y. 5 (1875), s.c.,5 N. Y. Sup. Ct. 182 (1875) (the 
same). And the fact that security given by the debtor 
to indemnify the surety, has been taken from him by 
the former’s assignee, is no defense to an action in the 
notes. Noble v. Scofield, supra. 

2% Boyd v. Parker, 43 Md. 182 (1875), citing Horwitz 
v. Ellinger, 31 Md. 504. 








SETTING ASIDE DEED FRAUDULENTLY 
OBTAINED. 





DOUTHITT v. APPLEGATE. 





Supreme Court of Kansas, April 10, 1885. 


1. PETITION—Facts which Show a Cause of Action. 
—A petition which alleges, among other things, that 
the defendant, a woman, fraudulently and by false 





professions of love and affection and false pretenses of 
wealth, and by a promise to marry the plaintiff, a man, 
and by pretending that it was necessary to stop the 
opposition of her children to their marriage, induced 
the plaintiff to convey his land to her, when in fact she 
never had any intention of marrying him or of fulfill- 
iig any of her promises, states a cause of action for 
setting aside the deed of conveyance. And this, al- 
though it was the agreement of the parties that after 
their marriage the land should be conveyed to another 
person. 


3 Negotiations Prior to Marriage.—And in 
such a case, where the negotiations between the par- 
ties were commenced while the plaintiff was a married 
man, but afterward he obtained a divorce, and the ne- 
gotiations were continued and the deed of conveyance 
was executed afterward; Held, that the plaintiff may 
maintain the aforesaid action, although it may be con- 
sidered that the negotiations prior to his divorce were 
against public policy and good morals. 





3. TRIALS — Objection for Irrelevancy, when too 
Late.—And in such a case, where there -were no alle- 
gations in the pleadings that the plaintiff had at one 
time been a married man and was afterward divorced, 
but such facts appeared for the first time upon the 
trial and by the evidence introduced, and the fact of 
the divorce was proved without objection by parol tes- 
timony, and no objection was made during the trial to 
such testimony: Held, That such objection cannot af- 
terward be made. 


4. Fraup—Inadequacy of Price Evidence of.—While 
inadequacy of price is never alone suflicient to estab- 
lish fraud, yet it may often be shown along with other 
evidence as tending to show fraud. 


5. EvipENCE—Relevancy—Surroundings of the Par- 
ties to the Transaction.—Where the question as to 
whether a money consideration was paid for a deed, 
or not, is presented for consideration to the trial court, 
the business transactions and financial condition of the 
parties about the time when the deed was executed, 
and when it is claimed the consideration was paid, 
may sometimes be shown as tending to show whether 
it was probable that a money consideration for the 
deed was paid, or not. 


This was an action brought in the District Court 
of Linn County, Kansas, by William Applegate 
against Elizabeth H. Douthitt, to set aside a cer- 
tain deed of conveyance, and to quiet his title to 
certain real estate. The case was tried before the 
court without a jury, and on the trial the court 
made findings of fact and conclusions of law as 
follows: 

Findings of fact: 

“1, That in the spring of 1881, and for several 
years prior thereto, plaintiff owned and was living 
with his wife and family upon the land in Linn 
County, Kansas, described as follows, to-wit: 
Lots one (1), two (2), seven (7) and eight (8), in 
the southwest quarter of section 14, township 23, 
range 25, containing 160 acres, and of the value of 
four thousand dollars. 

‘2. That in the spring of 1881 the defendant 
was an unmarried woman, living upon a farm 
some four miles from plaintiff, in Bourbon Coun- 
ty, Kansas. 

“3. That at said time plaintiff was the owner 
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and had upon his farm some ten head of cattle; 
some seven head of horses; some thirty head of 
hogs; about 1,000 bushels of old corn, and other 
personal property; and raised a crop of corn in 
the year 1881. 

“4, That plaintiff isa man fifty-four years of 
age, of ordinary good sense. 

“5, That defendant is a woman forty-six years 
of age, of prepossessing appearance and more 
than ordinary shrewdness. 

“6. That defendant knew that plaintiff was a 
married man. 

“7, That, for the sole and only purpose of ob- 
taining plaintiff’s property, defendant induced and 
enticed plaintiff to visit her at her house, and 
there by female arts, false professions of love and 
affection, false statements of her property and 
financial prospects, and fraudulent promise of 
marriage, so infatuated the plaintiff that, from 
time to time, during the years of 1881 and 1882, 
she caused plaintiff to convert his personal prop- 
erty into money (to the amount of over one thou- 
sand dollars) and pay it to her, and also caused 
plaintiff to convey to her the land above de- 
scribed, which was all the property, except a small 
amount of personal property, which plaintiff had. 

8, That plaintiff conveyed said land to defend- 
ant August 14, 1882, by warranty deed, which, with 
the knowledge of plaintiff was duly recorded. 

“9, That the moving cause of said conveyance 
was a fraudulent promise of marriage made by 
defendaut to plaintiff. 

“10. That there was no other consideration for 

said conveyance. 
‘11, That said defendant fraudulently promised 
plaintiff to convey said land to one Fanny C. 
Shoe, as soon as said plaintiff and defendant 
should be married. 

“12. That plaintiff has never requested defend- 
ant to deed said land to said Fanny C. Shoe. 

“13. That said plaintiff was divorced from his 
wife August 2, 1882, and from that time until Jan- 
uary, 1883, made his home at the house of the de- 
fendant, under the belief and fraudulent promise 
of defendant that she would marry him. 

**14. That defendant had no intention at any 
time of marrying plaintiff. 

15. That defendant had no intention to convey 
said land to said Fanny C. Shoe. 

16. That the only object of defendant was to 
obtain plaintiff's property and then drive him 
away 

“17. That defendant paid as interest and taxes 
on said land $75,51, which plaintiff should repay 
to her.” 

Conclusions of law: 

‘1, That said deed is void and of no effect. 

2. That plaintiff is the owner in fee of said 
land. 

“3. That defendant or any person claiming un- 
der her or through her be restrained from setting 
up any claim of right in and to said premises.” 





VALENTINE, J., delivered the opinion of the 
court: 

This was an action brought in the District Court 
of Linn County, Kansas, by William Applegate 
against Elizabeth H.-Douthitt, to set aside a deed 
of conveyance and to quiet his title to certain real 
estate. The deed was executed forthe land in 
controversy by the plaintiff to the defendant on 
August 14, 1882, and the plaintiff alleges in his 
petition that it was procured by the defendant 
through fraud. The facts constituting the alleged 
fraud are in substance and in brief as follows: 
The defendant, being a designing and crafty 
woman, induced the plaintiff, by ardent profes- 
sions of love and affections, to visit her at her 
home in Bourbon County. He became very much 
enamored of her, and visited her frequently. She, 
designing to defraud him of his property, falsely 
represented that she was wealthy, falsely pro- 
fessed great love and affection for him, and 
promised to marry him. She asked him to deed 
his property to her in order to stop the opposition, 
as she stated, of her children, to their marriage, 
and promised to deed the land to Fannie C. Shoe 
when they were married, and that he should not 
be poorer for the same, but should be richer. ‘The 
plaintiff believed that she was sincere in all her 
professions of love and affection, and in all her 
promises, and relied upon the same, and he deeded 
the land to her for no other consideration; but in 
fact she was not sincere, and never had any inten- 
tion of marrying him or of performing any of her 
promises, and afterward refused to marry him and 
to perform her other promises. He also had 
much personal property which he disposed of and 
then gave her the proceeds. The defendant an- 
swered to this petition denying all the allegations 
of the plaintiff's petition charging fraud against 
her, and set up that she procured the title to the 
land in controversy from the plaintiff in good 
faith and fora valuable consideration. Theaction 
was tried before a court without a jury, and the 
court made special findings of fact and conclu- 
sions of law, and rendered judgment thereon in 
favor of the plaintiff and against the defendant, 
and the defendant, as plaintiff in error, now seeks 
a reversal of such judgment. 

The plaintiff in error, defendant below, claims 
that no cause of action was either alleged or 
proved against her in the court below. On the 
trial of the case in the court below, she objected 
to the introduction of any evidence under the pe- 
tition, on the ground that the petition did not state 
facts sufficient to constitute a cause of action; and 
after the plaintiff had introduced all of his evi- 
dence and rested, she demurred to the evidence 
upon the ground that the evidence did not prove 
any cause of action; and after allthe evidence was 
introduced, and after the court had made its 
findings of fact and conclusions of law, and 
rendered its judgment, the defendant moved 
to set aside the same and asked fora new trial, 
upon the ground that the findings, decision and 
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judgment were not sustained by sufficient evi- 
dence and were contrary to law. The plaintiff in 
error, defendant below, also raises some other 
questions in this court, all of which we shall con- 
sider in their order. 
We think the petition of the plaintiff below 
states facts sufficient to constitute a cause of ac- 
“tion. We have already given the substance of the 
petition, but the facts are stated therein in much 
greater detail and more elaborately than we have 
given them, and there are also other facts stated 
therein which we have not given. Judge Story 
says: ‘Where the party intentionally or by design 
misrepresents a material fact, or produces a false 
impression, in order to mislead another, or to en- 
trap or cheat him, or to obtain an undue advant- 
age of him; in every such case there is a positive 
fraud in the truest sense of the term. There is an 
evil act with an evil intent; dolum malum ad cir- 
cumveniendum. And the misrepresentation may be 
as well by deeds or acts, as by words; by artifices 
to mislead, as well as by positive assertion.’’ 1 
Story’s Eq. Jur., § 192. 

Mr. PERRY says: 

‘‘Whenever by misrepresentation, combination, 
conspiracy, oppression, intimidation, surprise, or 
any other practice at variance with honest, fair 
dealing, one is deceived, entrapped, or surprised 
into a conveyance of the legal title to his prop- 
erty, courts of equity will not allow the fraudu- 
lent grantee to avail himself of the transaction to 
enjoy the beneficial interest, but will construe him 
to be a trustee, and will order him to account upon 
equitable principles, and to make a re-conveyance 
of the property.’’ 1 Perry on Trusts, § 171. 

But the specific objection made to the petition 
by the plaintiff in error, defendant below, s that 
it shows that the plaintiff below executed the 
deed with the understanding that the defendant 
was afterward to transfer the title to Fannie C. 
Shoe. It is claimed that if the property was 
transferred to the defendant, in trust for Fannie 
C. Shoe, the plaintiff can have no further interest 
in the property, and therefore that he cannot 
maintain an action with reference thereto. We 
think, however, that the understanding of the 

_ parties that the defendant was to convey the prop- 
erty to Fannie C. Shoe, can make no difference. 
If the plaintiff was induced to part with his 
property through the fraud of the defendant by 
false promises, illusive hopes and deluding ex- 
pectations, held out by her to him that his condi- 
tion, financial, social and otherwise, would be 
bettered and improved thereby, it makes but little 
difference whether it was understood by the par- 
ties that the property should ever be reconveyed 
to him or not. The fraud vitiates the whole trans- 
action, and the parties should be placed back as 
near to their original condition as possible. 

The principle objection to the plaintiff’s evi- 
dence is that it showed that during a large por- 
tion of the time, while the plaintiff and defend- 
ant were negotiating with each other with respect 





to the land, the marriage, etc., the plaintiff was 
a married man, and therefore all their arrange- 
ments or understandings with regard to marriage, 
or founded thereon, were illegal and void. And 
it is further claimed that no competent evidence 
was introduced tending to show that the plaintiff 
was ever divorced. Now, these questions were 
not raised by the pleadings; and there is nothing 
in the record indicating that these exact ques- 
tions were raised at any time in the court below. 
In all probability they were not raised in that 
court before the judgment was rendered, even if 
they were then raised; for the entire defense 
upon which the defendant relied was that she was 
a bona fide purchaser of the property. Hence, 
these questions must now be looked upon with 
great disfavor. 


It is true that at the time when the plaintiff and 
defendant commenced negotiations with each 
other, the plaintiff was a married man; but this 
appeared for the first time upon the trial, and only 
by the evidence; and it also appeared by the evi- 
dence that prior to the conclusicn of their nego- 
tiations, the plaintiff had obtained a divorce. 
His divorce was granted on August 2, 1882, while 
the deed to the property was not executed until 
August 14, 1882. But it is claimed that the evi- 
dence showing that the plaintiff had obtained a 
divorce was incompetent; that it was merely parol 
testimony. This is also true; but there was no 
objection to the introduction of such testimony. 
The case was apparently tried upon the theory 
that the divorce of the plaintiff was an admitted 
fact. The plaintiff testified to it orally, without 
objection ; the defendant testified to it orally with- 
out objection; her daughter, Mrs. Abrams, testi- 
fied to it orally, without objection; and the 
witness Burnett, and, perhaps, still other wit- 
nesses, testified to it orally, without objection. 
It really seems to have been an admitted fact in 
the case. It is said in the brief of the plaintiff 
below, defendant in error, that the divorce had 
been granted by the same court that tried this 
case; and this, perhaps, furnishes the explanation 
why no contest was made with reference thereto. 
If any objection had been made to such parol 
evidence, the records of the divorce case could 
easily and immediately have been produced. We 
think the objection to the evidence with regard to 
the divorce comes too late. It should have been 
made when the evidence was offered to be intro- 
duced. As the divorce was granted twelve days 
before the deed was executed, and as the deed 
was executed for the reasons and considera- 
tions set forth in the plaintiff’s petition, it was 
not executed for such an illegal or wrongfal con- 
sideration as will preclude the plaintiff from ob- 
taining the relief which he now seeks. At the 
time when the plaintiff executed the deed he had 
a right to contract with reference to a future mar- 
riage. It was not then illegal or immoral or 
against public policy for him to do so. Hence, no 
good reason can now be given, why the relief 
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asked for by the plaintiff should not be granted. 
He is not attempting to enforce an illegal con- 
tract. Indeed, he is not attempting to enforce 
any contract. He is not attempting to enforce 
any illegal or immoral transaction; and, indeed, 
he is not attempting to enforce any transaction. 
His desire is not to enforce something, but it is to 
undo and repudiate something that has already 
been done. He wishes to undo and repudiate all 
that was done between himself and the defendant 
with regard to the land. But it is claimed that 
he cannot maintain a suit in equity to undo this 
transaction, because the same is and was illegal, 
contra bonos mores, within the maxim ez tirpi 
causa non oritur actio; and that he himself was a 
particeps criminis and in pari delicto. This is not 
correct; for, as we have before stated, at the time 
when the deed was executed, the plaintiff and the 
defendant had the right to contract with reference 
to marriage. The entire transaction might then 
have been innocent and in harmony with law, 
with public policy and good morals. The defend- 
ant acted fraudulently; but the plaintiff, having 
no knowledge of her fraudulent intentions, was, 
in legal contemplation, innocent. It may be true 
that he acted foolishly; that he violated some of 
the rules of propriety, and that his actions were 
not the most commendable. But, in legal con- 
templation, he acted innocently, and was simply 
the innocent victim of a villainous fraud, deliber- 
ately planned and artfully executed by the defend- 
ant. For the purposes of this case, we shall con- 
sider that all the transactions had between the 
plaintiff and defendant prior to the time when the 
‘plaintiff obtained a divorce, were in violation of 
good morals and public policy, and were therefore 
void; but these transactions will not defeat the 
plaintiff’s right to recover; for he has no need of 
any aid from them in the proscution of his 
action. After the divorce was granted, and upon 
the theory of the nullity of allthe prior transac- 
tions, both parties were then free. Each had the 
power to contract for a future marriage, and 
néither was bound to marry the other. Each was 
at liberty to repudiate all that had previous- 
ly been done,° and each was at liberty to 
enter into new negotiations. The only tran- 
sactions, then, which we need now to consider 
are those had after the divorce was granted; and 
these are suflicient for the plaintiff to found his 
cause of action upon. Itis said in the brief of 
counsel for plaintiff in error, defendant below, 
that ‘‘The test whether a demand connected with 
an illegal transaction is capable of being enforced 
by law, is whether the plaintiff requires the aid of 
the illegal transaction to establish his case,’ and 
the case of Holt v. Green, 73 Pa. St. 198, and same 
case, 13 Am. Rep. 737, is cited as authority. This 
we think is a correct statement of the law on the 
subject; but the plaintiff in this case does not re- 
quire the aid of any illegal or immoral transaction 
to establish his case. The foundation for his case 
need not go further back than to the time when 





he procured his divorce. Also, in this connection 
see the case of Stout v. Ennis, 28 Kas. 706. 

While inadequacy of price is never alone sufli- 
cient to establish fraud, yet it may often be shown 
along with other evidence as tending to show 
fraud. 

Where the question as to whether a money con- 
sideration was paid for a deed, or not, is present- 
ed for consideration to the trial court, the business 
transactions and financial condition of the parties 
about the time when the deed was executed, and 
when it is claimed the consideration was paid 
may sometimes be shown as tending to show 
whether it was probable that a money considera- 
tion for the deed was paid, or not. There are 
still other reasons, however, in this case rendering 
such evidence competent. 

We think there was sufficient evidence to sus- 
tain all the material findings of the court below. 
Taking the testimony of the plaintiff alone, there 
ig but little room to question the correctness of the 
findings, and there was but little evidence tending 
to impeach his testimony, except that of the de- 
fendant; and, taking into consideration the im- 
probability of much that she said and her bad 
reputation for truth and veracity, the court was 
justified in excluding all her testimony. 

Finding no material error in the rulings and 
judgment of the court below, the judgment will 
be affirmed. 





COPYRIGHT IN STATE REPORTS. 


BANKS v. MANCHESTER. 





United States Circuit Court, Southern District of 
Ohio, Eastern Division, March, 1885. 
Neither the opinions of a court nor the official head- 
notes prepared by the judges in pursuance of a statute, 
is the subject of copyright under the laws of the Unit- 
ed States. 


In CHANCERY. 

Hearing on bills and answers. Banks Brothers, 
law book publishers of New York city, are con- 
tractors to publish the forthcoming volumes No. 
41 and 42 of the Ohio State Reports, and they filed 
a bill to enjoin the publisher of the American Law 
Journal of Columbus, Ohio, from publishing, in 
his paper, the decisions to be reported in those 
volumes. The bill shows that the complainants 
had arranged with the publisher of the Ohio Law 
Journal and the Weekly Law Bulletin for copy- 
righted advance publications of these decisions at 
Columbus, Ohio, in supplements thereto.. And it 
alleges that the copyrights are secured by the 
official reporter in pursuance of the duties of his 
office, and for the benefit of the State, and for the 
protection of the rights and interests of the com-- 
plainants under their contract. It is further 
charged that respondent has declared his inten- 
tion of continuing the publication of these deci- 
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sions. The answer admits the publication of the 
decisions and the proposed continuance of them; 
but denies the right of the reporter to secure any 
copyright therein, and avers that the duty of the 
reporter is limited to preparing abstracts of argu- 
ments of counsel, tables of cases and indexes, 
reading proof, and in arranging cases in their 
proper order in the volumes of reports of said 
courts, for all which he is paid, out of the treasury 
of the State, a stated annual salary, fixed by the 
law, and that he has no pecuniary interest in the 
publication of these reports. The response also 
avers that complainants, for the consideration of 
$600, contracted with the proprietors of the Law 
Journal and Law Bulletin to give them the exclu- 
sive right to publish these decisions and to pro- 
tect this pretended right by prosecuting any neces- 
sary suits, and that therefore the complainants 
have no interest in the result of this controversy. 
By § 437, Rev. Stat., the Secretary of State when 
authorized by resolution of the general assembly,» 
may contract for the publication of the reports at 
a specified sum; and it further provides that ‘‘such 
contractor shall have the sole and exclusive right 
to publish said reports so far as the State can con- 
fer the same,” during the period of the contract. 
Sections 429-435 provide for the printing and bind- 
ing of the reports under the direction of the su- 
pervisor of public printing, and § 436 requires the 
reporter to secure a copyright for the use of the 
State “for each volume of the reports so pub- 
lished.”” This duty is not imposed upon him un- 
der § 437. 

SaGE, J., delivered the opinion of the court: 

(After stating the case.) Nowhere in the stat- 
ute law relating to the publication of reports is 
authority given to the reporter, or to any other 
person, to acquire a copyright in the decisions or 
opinions of the judges. This is significant in 
view of the unanimous opinion of the justices of 
the Supreme Court of the United States in Whea- 
ton v.- Peters, 8 Pet. 668, that no reporter has or 
can have any copyright in the written opinions 
delivered by that court. The legislation in the 
State of Ohio must be considered to have been en- 
acted with reference to that opinion, and there- 
fore to have been intended to limit the provisions 
above cited to the volumes of reports, and to ex- 
clude copyrights of the opinions of the judges. 
It is in accordance with a sound public policy, in 
a commonwealth where every person is presumed 
to know the law, to regard the authoritative ex- 
position of the law by the regularly constituted 
judicial tribunals as public property to be pub- 
lished freely by any one who may choose to pub- 
lish them. And such publication may be of every- 
thing which is the work of the judge, including 
the syllabus and the statement of the case as well 
as the opinion. The copyright of the volume 
does not interfere with such free publication. It 
protects only the work of the reporter—that is to 
say, the indexes, the tables of cases, and the state- 
ment of points made, and authorities cited by 





counsel. Wheaton v. Peters, 8 Pet. 635; Little y. 
Gould, 2 Blatchf. 165, 362; Chase v. Sanborn, 4 
Cliff. 306; Myers v. Callaghan, 10 Biss. 139; Myers 
v. Callaghan, 20 Fed. Rep. 441. Counsel for com- 
plainants cite Judge Drummond's dictum in Myers 
v. Callaghan, 10 Biss. 139, that “if an adequate 
compensation was paid by the State to the reporter 
for the work done by him in preparing volumes of 
r2ports, then whatever property there was in the 
volumes arising from the labors of the reporter 
ought to belong to the state and not to him.” 
“Now,” sdy counsel, ‘tin Ohio the state under- 
takes to pay the reporter ‘adequate compensation,’ 
and by the statute that amount is all he Gan re- 
ceive. He has no perquisites. The theory is that 
the state pays him for his labor, and that the result 
of his labor belongs to the state.’’ And counsel 
proceed to claim that ‘‘this is precisely the theory 
upon which the state is entitled to the decisions of 
the judges. They are paid a stipulated price or 
sum for their services, and this by their consent— 
impliedly given when they accept the offtce—is in 
full of their services, and the result of their labors 
is the property of the state.’’ Mr. Drone, in his 
work on Copyright, page 161, states substantially 
the same view, although he says he has seen no 
sound, clearexposition of the law governing copy- 
right in judicial decisions, and that it has not been 
expressly declared in any modern case that copy- 
right will vest in a judicial decision. Mr. Justice 
Story, one of the judges who concurred in the de- 
cision in Wheaton vy. Peters, supra, said (in Gray 
v. Russell, 1 Story, 21), that while it was held in 
that case that the opinions of the court, being 
published under the authority of Congress, were 
not the proper subject of copyright, it was as little 
doubted by the court that Mr. Wheaton had a 
copyright in his own marginal notes and in the ar- 
guments of counsel as prepared and arranged in his 
work. Whether the state, through its reporter, can 
secure a copyright in the opinions of its judges is 
however, not a question arising, nor can it be de- 
cided, in this case. It is sufficient to say that the 
state has not adopted legislation for such copy- 
right; that the enactments providing for copy- 
right for the volumes of reports, or of the reports, 
d» not authorize copyrights of the opinions of the 
judzes. The averments of the answer respecting 
th: contract by and between the complainants 
and the proprietors of the Law Journal at Colum- 
b :s, which, with complainants’ consent, publish 
the opinions of the judges, complainants binding 
themselves to protect them in their assumed ex- 
clusive right of publication, are not material. If 
the reporter had the right to secure copyright in 
these opinions for the benefit of complainants, the 
¢omplainants had the right to make the arrange- 
ment referred to, and it would be not only the 
right, but the duty of complainants to institute 
suits for the protection of said publishers in their 
exclusive license. But the reporter has no such 
right. The statute gives him no power, no au- 
tho-ity or right whatever, with reference to copy- 
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right of even the volumes included ‘in complain- 
ants’ contract. Whatever sole and exclusive right 
to publish such reports the State could confer was, 
by the express terms of the statute, conferred up- 
on the complainants. As held in Myers v. Cal- 
laghan, supra, the reporter is entitled, in the ab- 
sence of express legislation to the contrary, to 
copyright his volumes of reports, to the extent 
that the same consist of the work of his own 
hand, notwithstanding he may not havea copy- 
right in the opinions of the court. And in this 
case he might secure copyright in the volumes of 
reports, not for his own benefit, but for the benefit 
of complainants; but the copyrights he has at- 
tempted to secure, in the opinions of the judges, 
are worthless. 
Complaints dismissed with costs. 





BENEFIT ASSOCIATION — POWER OF 
APPOINTMENT—CHANGE OF BEN- 
EFICIARY. 





MADELEINE GENTRY ET AL vy. SUPREME 
LODGE KNIGHTS OF HONOR. 





United States Circuit Court, District of Indiana, at 
Evansville, April 7, 1885. 


1. Thecharter of the Supreme Lodge Knights of 
Honor, which provides for the payment of a sum of 
money upon the death of a member, “to his family or 
as he may direct,’”’ has been correctly construed by the 


. Order as allowing the member to designate as his ben- 


eficiary any person, whether a member of his family 
or not. 


2. The privilege thus reserved to the member is a 
power of appointment of the recipient ofa fund, which 
power is revocable, with the consent of the Order and 
in conformity to its rules and regulations, at the will 


of the member who has made such an appoint ment. 


8. The beneficiary thus appointed by a member of 
the Order has no vested interest in the fund by reason 
of the appointment, but takes an interest subject to 
the power of the member to revoke the appointment, 
with the consent of the Order, and in conformity to its 
rules and regulations. 


Suit on benefit certificate, for $2,000. 

The charter of the defendant, the Supreme 
Lodge Knights of Honor, granted by the Legisla- 
ture of the State of Kentucky, in 1876, empowered 
it to establish and conduct a Widows’ and Or- 
phans Benefit Fund, from which, on satisfactory 
evidence of the death of a member of the Order 
who had complied with all its lawful require- 
ments, ‘‘a sum not exceeding $5,000 shall be paid 
to his family, or as he may direct.” 

At the institution of the Order, in 1873, the 
members thereof, by their constitution, stated one 
of the “‘objects of the Order” to be, ‘‘to establish 
a Benefit Fund, from which a sum not to exceed 
$2,000, shall be paid.at the death of each member 





to his family, or to be disposed of as he may di- 
rect.”’ In 1877, this clause of the constitution had 
been changed so as to adopt the language of the 
charter, ‘“‘a sum not exceeding $2,000 shall be 
paid to his family or as he may direct.” 

From the institution of the Order, other sections 
of its constitution, had provided for a direction 
upon the records of the Order, by each member as 
to the person to whom his benefit should be paid, 
and allowed him to change such direction from 
time to time, and also to change at any time from 
full-rates to half-rates, and vice versa, $2,000 be- 
ing the benefit to be paid on the death of a full- 
rate member, and $1,000 on the death of a half- 
rate member. 

John P. Gentry became a member of the Order 
in 1877, and exercised the option which the laws 
of the Order then allowed him, of applying for 
and receiving a certificate of membership, or ben- 
efit certificate, upon the margin of which he made 
the direction as to his beneficiaries. 

In 1881, when he changed his beneficiary, the 
constitution and laws of the Order as they had 
been then amended, allowed members only the 
mode of designating their beneficiaries by direc- 
tionson the margin of their benefit certificates, 
and allowed a change of beneficiaries only by sur- 
rendering the old certificate and applying for a 
new one, and paying a fee for the issuing of the 
latter. 

The facts attending the change of his benefi- 
ciary by Gentry are stated in the opinion of the 
court. 

J. E Williamson for plaintiffs; James O. Pierce; 
for defendant. 

Woons, J., delivered the opinion of the court: 

The plaintiffs sue upon a Benefit Certificate 
issued by the Order of the Knights of Honor, in 
1877, to John P. Gentry, in which it was stipulat- 
ed that the sum of $2,000 should, upon his death 
in good standing, be paid to ‘“‘such person or per- 
sons as he migh®direct,’’ and upon the margin of 
which certificate he directed that said sum should 
be paid to his wife and children, who are the 
present plaintiffs. 

Defendants’ answer sets up the charter of the 
defendant corporation, granted by the Legislature 
of Kentucky, and the Constitutions and By-Laws 
adopted by the Order, and shows that the privilege 
was reserved to Gentry, not only to nominate a 
beneficiary, but to revoke said nomination and 
change the beneficiary at pleasure; that previous 
to his death, in 1881, he exercised this privilege, 
surrendered the benefit certificate now sued on 
and applied for a new one, which was issued to 
him, and in which he directed that his benefit be 
paid to Mrs. Minnie L. Jones, a creditor and not a 
relative, and that upon the death of said Gentry, 
the defendant paid the said sum of $2,000 to said 
Mrs. Jones. 

The demurrer filed by plaintiff's to this answer 
raises the question of the sufficiency of this de- 
fense. 
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Plaintiff's counsel relies upon the grant of pow- 
er in defendant’s charter, to establish a Widows’ 
and Orphans’ Benefit Fund, from which, in case of 
the death of a member who has complied with all 
its lawful requirements, ‘‘a sum not exceeding 
$5,000 shall be paid to his familiy or as he may 
direct.” It is insisted that this “clause of the 
charter establishes the family of the member, who 
at his death may fall in the category of *‘Widows 
and Orphans,” as a class to which the member is 
limited in designating his beneficiary. 

The question has been several times decided by 
other courts, under this and similar charters or 
constitutions, and it has been held that the words 
‘sor as he may direct,”’ or others of similar import, 
confer upon the member a general power of des- 
ignating as beneficiary any person or persons 
whom he may choose. In the opinion of the 
court, this is the correct rule for the present case. 

The defendant’s charter was so construed in the 
following named cases, in which certificates of 
membership were involved, in terms substantially 
the same as the one now before the court: High- 
land v. Highland, (Ils.) 16 Chi. Leg. News, 272; 
Tennessee Lodge v. Ladd, 5 Lea, 716; Supreme 
Lodge v. Martin, 12 Ins. L. Jour. 628. 

For cases in which the unlimited right to change 
the beneficiary has been conceded to the members 
of other mutual benefit societies, see Dorian v. 
Central Verein, 7 Daly, 168; Swift v. Conductors’ 
Asso., 96 Ils. 309; Splawn v. Chew, 60 Texas 532- 
Hellenberg v. I. O. B. B.94.N. Y. 580; Relief 
Asso. v. McAuley, 2 Mackey 70. 

“It is urged that the courts of Kentucky, in 
which State the defendant was incorporated, have 
taken a different view of the question. It appears, 
however, that there is no real conflict of author- 
ity. The Kentucky cases in which it has been 
held that the member’s power of appointment is 
limited to his family, or to some portion thereof, 
as a class, are cases in which such a limitation was 
found in the charter. Masonic Ing. Co. v. Miller, 
13 Bush, 489; Weisert v. Muehl, 5 Ky. Law Rep. 
285; Hallan v. Gardner, 5 Id. 857. 

But the court of appeals of Kentucky, whiie so 
deciding, recognizes the principle, that in these 
mutual benefit societies, the member may have as 
broad arange of choice in selecting his beneficiary 
as the organic law of his society gives him. Van 
Bibben v. Van Bibben, 14 Ins. L. Jour, 290; Du- 
vall v. Goodson, 79 Ky. 224. 

It results that the appointment of the plaintiffs 
as beneficiaries under the original certificate issued 
to Gentry was subject to revocation by him, and 
that the appointment of a new beneficiary and the 
payment of the fund to her did not violate any 
right of the plaintiffs. 

The plaintiffs electing to offer no reply to the 
defendant’s answer, defendant is entitled to a 
judgment in its favor on the answer. 


Nore.—1. It is the general rule in the American 
Mutual Benefit Associations, that the power of the 
member over the fund provided to be paid at his death 





is merely a power of appointment; that while he may 
appoint a beneficiary, he has no title to or interest in 
the fund; and that the beneficiary has no vested inter- 
est in the fund, but a mere expectancy. Should the 
member die, leaving a valid power of appointment un- 
revoked, the beneficiary thus appointed would then 
acquire title to the fund. 

It results that, in conformity to the general rules 
governing powers, there must be a specific declaration 
of an intent to exercise the power of appointment, so 
that a general devise in the will of the member is re- 
garded as having no effect as an appointment under the 
power. Order of Red Men vy. Clendinen, 44 Md. 429; 
Arthur vy. Benef. Asso., 29 Ohio St. 557; Greeno v. 
Greeno, 23 Hun, 478; Duvall v. Goodson, 79 Ky. 124. 

It is also a generalif not universal rule, that the 
power must be exercised in the precise mode pointed 
out in the rules or regulations of the society. Hellen- 
berg v. I. O. B. B., 94 N. Y. 580; Eastman v. Provi- 
dent Mut. Asso., 20 Cent. L. J. 266; Aid Asso. v. Lu- 
pold, 101 Pa. St. 111; Ballmer’s Appeal, 92 Pa. St. 50; 
Highland vy. Highland, 16 Chi. Leg. News, 272. 

Furthermore, the rule does not apply which has gov- 
erned the decision in so many cases under ordinary life 
insurance policies, that the contract of insurance cre- 
ates an immediate vested interest in the beneficiary. 
The New York Court of Appeals said: **The mother 
thus named had no interest in or title to the money to 
be paid, while she was living. The testator could at 
any time have gone to his lodge and designated upon 
the books some other recipient. The mother could not 
become entitled to the endowment at all, unless she 
survived the testator, and her designation remained 
unrevoked. Hellenberg v. I. O. B. B., supra. In a 
recent case in Texas it was said of the member’s 
power: “He may direct at any time that the money 
shall be paid to persons different from those named or 
contemplated in the certificate, provided they are per- 
sons dependent upon him. They have no perfect or 
vested right in the certificate, until the insurer dies 
without directing its benefits in favor of other de- 
pendents.”” Splawn v. Chew, 60 Texas, 532. In Mis- 
souri, it was said in a similar-case: ‘‘The wife had no 
vested interest in the provision made for her benefit 
by the contract.”” Aid Society v. Lewis, 9 Mo. App. 
412. The rule was thus stated by the Supreme Court 
of Minnesota: “While, in case of his death without 
having revoked his appointment of his wife, she would 
have been entitled to receive the benefit, yet, during 
his life, because of the power of revocation, all that 
she had was a mere expectancy, dependent on _ his will 
and pleasure.” Richmond v. Johnson, 28 Minn. 447. 

2. The power being revocable, it is the general rule, 
as stated in the cases cited in the opinion, that an at- 
tempted revocation and appointment of a new bene- 
ficiary, if in conformity with the rules of the associa- 
tion, will be sustained. In the Durian case in New 
York, the change was from the lawful wife to the pu- 
tative wife. This case was cited by the Court of Ap- 
peals with express approval, in the Hellenberg case, 
supra. In the Tennessee case, the change was made 
from wife to daughter of the member; and in the 
Swift case in Illinois, it was from daughters to wife. 
In the Highland case in Illinois, the attempted change 
was from the member’s sister to his wife, but it was 
not done in conformity with the rules of the order. 
The appellate court said,in 13 Bradwell, 510: “His 
(the beneficiary’s) right tothe money ultimately de- 
pends altogether upon the fact whether the member 
has changed his beneficiary and selected a new one, as 
he has the right to do by complying with the rules of 
the order at any time before his deathh * * * * 
The member has the exclusive control of the object of 
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his bounty, and he niay give the money to anyone he 
pleases, whether wife, child, relative or stranger.” 

8. Of course an exception to this rule is furnished in 
all those cases where the charter or the constitution of 
the Society limits the member to a certain class within 
which to make his appointment. This is, in effect, a 
designation, by the fundamental law of the society, of 
a beneficiary, or a class of beneficiaries. Outside of 
such a class, of course the members’ power of revoca- 
tion or re-appointment does not exist. (See authori- 
ties cited by Woods, J., in the principal case). 

4. On the question of the proper construction of the 
clause in the defendant’s charter, which is construed 
in the principal case, the Highland case in Illinois is an 
authority in favor of the legislative intent to allow the 
Order to pay the fund toa beneficiary not within the 
<class of “Widow and Orphans.”’ The Supreme Court 
of Illinois, on a final review of this case, said: ‘No 
doubt it is an object to provide a widows’ and orphans’ 
benefit fund, and it will remain such a fund unless the 
member directs to the contrary. But notwithstanding 
the description as “ta widows’ and orphans’ benefit 
fund,” it is equally the purpose that the member 
should have the power of directing to whom payment 
of his benefit should be made, as that the fund is to be 
for the benefit of his family. The language, that the 
sum shall be paid to the member’s “family, or as he 
may direct,” gives to him in the most plain terms, the 
power of absolute direction to what person or persons 
that payment shall be made.” 16 Chi. Legal News, 
272. 

In another case under the same charter, the Court of 
Common Pleas of Philadelphia pertinently said: “It 
will be seen from the case stated that Martin was un- 
married at the time he became a member. From this 
it may be inferred that single men might become mem- 
bers. It was therefore likely to have members with- 
out family connections. We do not see upon what 
principle of law or equity or policy we could be justi- 
tied in depriving the members of this fraternity of the 
right to direct the payment of benefit as they might 
think proper.” Sup. Lodge v. Martin, 12 Ins. Law 
Jour. 628, (Aug. 1883), And in asimilar case under 
this charter, the Supreme Court of Tennessee said: 
“The execution of such an instrument, (viz: the direc- 
tion on the margin of the certificate) without more, 
would not divest the member of his interest in the 
fund, nor vest the fund in the person to whom it is 
directed to be paid.”? Tennessee Lodge v. Ladd, 5 Lea, 
716. 
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U. 8. DISTRICT, 
U. 8. SUPREME, 


1. CARRIERS OF GOODS BY WATER—Bill of Lading 
—Exceptions — Perils of the Sea—Damage to 
Cargo—Burden of Proof.~Where a bill of lading, 
containing an exemption from liability for damages 
caused by perils of the sea, acknowledges the re- 
ceipt of goods “in good order and condition,” and 
such goods are damaged by sea water, it is ineum- 
bent on the earrier to prove that the loss was occa- 
sioned by perils of the sea. Evidence held insufti- 
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cient to show that the damage was caused by 
perils of the sea. The Lydian Monarch, U. 
S. Dist. Ct. D. N. J., March 21, 1885; 23 Fed. 
Rep. 298. 


. Limitation of Liability—Invoice Value.— 
A provision ina bill of lading that “the ship-owner 
is not to be liable for any damage to the goods, 
* * * jin any case for more than the invoice or 
declared value of the goods,which ever shall be the 
least,” is reasonable, and will be enforced in case 
of damage to the goods. [Following Hart v. Penn- 
sylvania R. Co., 7 Fed. Rep. 630; s. c. 5 Sup. Ct. 
Rep. 151; and The Hadji, 18 Fed. Rep. 459.] 
Ibid. 





- CHATTEL MORTGAGE—Mortgagor Retaining Pos- 


session with Power of Sale—Iowa Statute.—The 
reservation by the mortgagor of the right to retain 
possession of the mortgaged property, and sell it 
in the ordinary course of business, does not render 
the mortgage fraudulent in law. Myer v. Gage, 
U. 8. Sup. Ct., April 7, 1885; 22 N. W. Rep. 892. 


. CONSTITUTIONAL Law—Levy of Tax—Notice— 


Hearing—Due Process of Law.—A municipal or- 
dinance authorizing the levy of taxes for street im- 
provements, which makes no provision for notice 
to the owners of abutting property of the time and 
place of the levy, is void. [Gatch v. City of Des 
Moines, 18 N. W. Rep. 310, and Trustees y. City of 
Davenport, 22 N. W. Rep. 904, followed.] Auer v. 
City of Dubuque, 8. C. Iowa, April 8, 1885; 22 N. 
W. Rep. 914. 





. Taking Property for Non-payment of Tax 
—Due Process of Law—Hearing.—Property taken 
for non-payment of taxes is not taken without due 
process of law, if the tax-payer is afforded an op- 
portunity to be heard in relation to the tax, though 
it be only before the officers clothed with power to 
assess. Trustees v. City of Davenport, 8.C. Iowa, 
April 8, 1885; 22 N. W. Rep. 904. 





. Special Assessments according to Benefits 
—Property cannot be taken under a special assess- 
ment without notice to the property owner, and an 
opportunity to be heard, where the assessment is 
made under a law or ordinance which provides for 
an assessment according to benefits, or where 
judgment and discretion are required to be exer- 
cised by the authorifies in determining whether 
part or all of the cost of the improvement should 
be assessed against adjacent lots and lands. 
(Former opinion, 18 N. W. Rep. 314, adhered to, 
and Gatch v. City of Des Moines, Id. 310, explained. ] 
Ibid. 


. Law Impairing Obligation of Contracts— 





‘ 
Taxation of Railroad Company.—aA railroad com- 


pany having obtained its charter under a general 
law, which the constitution of the State granting it 
declares to be subject to legislative alteration and 
amendment, and its certificate of incorporation be- 
ing the conveyance to it by the name it has chosen, 
asa purchaser at a judicial sale and recorded as 
required, does not thereby succeed to the exemp- 
tion from taxation accorded to the company to 
which it has succeeded by such purchase, so as to 
put it beyond the legislative power to subject its 
property to taxation thereafter without impairing 
the obligation of contracts. Chesapeake etc. R. 
Co. v. Miller, U. 8. Sup. Ct., April 6, 1885; 19 8. C. 
Rep. 813. 


-——. Rights of One Raitroad Company as Pur- 











396 THE CENTRAL LAW JOURNAL. 


| No. 20, 








chaser of Another.—An exemption from taxation 
upon certain conditions granted by charter to a 
certain corporation specifically named, does not 
necessarily accrue to a new corporation which, un- 
der another name, succeeds to the old corporation 
as purchaser. Ibid. 


— 


. ESTATE FOR LIFE—Disposition of Proceeds from 
Sale of Trees blown down.—By a marriage settle- 
ment lands with larch plantations upon them were 
conveyed to trustees upon trust for sale, and as to 
the proceeds, and the premises until sale, upon the 
usual trusts for husband and wife successively, 
with remainder to the children. Power was given 
to the trustees to lease and manage the estate. 
After the death of the husband a great part of the 
plantation was blown down by a gale. The widow 
as tenant for life claimed to be entitled either (1) to 
the whole of the proceeds of the trees so blown 
down, or (2) to have such proceeds applied so that 
she might receive almost the same income as before 
the gale, or (3) to have such proceeds invested and 
the interest paid to her. Held, that larch planta- 
tions would not be dealt with as ordinary planta- 
tions; that the proceeds of the sale of the trees 
blown down must be invested; that an amount 
(which the court fixed) equal to the average in- 
come of the estate must be paid to the tenant for 
life; that if in any year the income exceeded the 
sum fixed, the surplus should be retained as cap- 
ital by the trustees, but if in any year the income 
fell below that amount, the deficiency -must be 
raised out of the trust estate; but that this was not 
to prejudice the trustees in having recourse to the 
fund for the expenses of planting. Decision of 
Pearson, J., varied. Re Harrison, Eng. Ct. App., 
Dec. 1884; 52 L. T. N. S. 204. 


10. EvipENcE—Communications made to Counselor 
when Privileged. — Communications made to a 
counsellor in the course of his professional employ- 
ment, by persons other than his client or his 
agents, are not privileged. The rule extends only 
to communications made by or on behalf of the 
client. [The court cites; Steph. Dig. Ev. Art. 115; 
Best Ev. § 581; Crosby v. Berger, 11 Paige, 377; 
and denies Greenough v. Gaskell, 1 Mylne & K. 
98]. Randolph v. Quidniek Co., U. 8. Cir. Ct. R. 
I., March 20, 1885; 28 Fed. Rep. 278. 


11. INTER-STATE Law—L£xemption Laws of another 
State.—The exemption laws ’of another State or 
Territory cannot be pleaded or relied on as a de- 
fense, either by a garnishee or a judgment debtor 
in Iowa. [The court say: “‘We regard it as the 
settled rule in this State that the exemption laws 
of another State or Territory cannot be pleaded or 
relied on as a defense by either the garnishee or 
judgment debtor. Newell v. Hayden, 8 Iowa 140; 
Leiber v. Union Pac. R. Co., 49 Iowa 688; Mooney 
v. Union Pac. R. Co., 60 Iowa 346; s.c. 14 N. W. 
Rep. 348, See, also, Burlington & M. R. R. v. 
Thompson, 16 Amer. & Eng. Ry. Cas. 480; s.c. 1 
Pac. Rep. 622, and authorities there cited.’’] 
Broadstreet v. Clark, 8. C. Iowa, April 8, 1885; s. 
c. 22 N. W. Rep. 919. 


12. JUDGMENT—Final for Purposes of Writ of Er- 
ror.—The judgment is final for the purposes of a 
writ of error to the Supreme Court which termin- 
ates the litigation between the parties on the mer- 
its of the case, so that the lower court may execute 
its old judgment upon affirmance in the Supreme 
Court. Mower v. Fletcher, U. 8. Sup. Ct., March 

30, 1885; 19 S. C. Rep. 779. 








13. MANDAMUS—Tv Compel Inferior Court to De- 
cide a Case.—A writ of mandamus may be used to 
require an inferior court to decide a matter within 
its jurisdiction, and pending before it for judicial 
determination, but not to control the decision. 
Ex parte Morgan, U. 8. Sup. Ct., April 6, 1885; 19 
S. C. Rep. 825. 


14, . Funds in Court—Award of.—A writ of 
mandamus cannot be had to compel an inferior 
court to pay over to the petitioner funds in such 
court involved in pending litigation, until the cause 
is determined, so that it may be known affirma- 
tively how such funds are to be disposed of. Ez 
parte Hughes, U.S. Sup. Ct., April 6, 1885; 19S 
C. Rep. 820. 





15. MUNICIPAL BoNDs—Rights of Holder of Bond, 
Illegally Issued, to Recover the Amount Paid.— 
The Constitution of Illinois forbidding any city 
within that State to become indebted to an amount 
exceeding five per centum of its taxable property, 
a party, who has purchased bonds of a city issued 
in defiance of the prohibition must, in order to re- 
cover the money paid, clearly identify such money, 
or the fund, or other property that represents that 
money, in such a manner that it can be reclaimed 
and delivered without taking other property with 
it, or injuring other persons, or interfering with 
other’s rights. City of Litchfield v. Ballou, U.S. 
Sup. Ct., April 6, 1885: 19 8. C. Rep. 820. 


16. - When Voidunder Constitution of Mississip 
pi Notwithstanding Curative Act of Legislature.— 
The Constitution of Mississippi, adopted Decem- 
ber 1, 1869, provided as follows (article 12, § 14): 
“The legislature shall not authorize any county, 
city, or town to become a stockholder in, or to 
lend its credit to, any company, association, or cor- 
poration, unless two-thirds of the qualified voters 
of such county, city, or town, at a special election, 
or regular election, to be held therein, shall assent 
thereto.” A city in that State subscribed for stock 
ina railroad corporation, after what was called a 
“special election” was held, but neither the elec- 
tion northe subscription was authorized by any 
act of the legislature. Afterwards the legislature 
passed an act providing “that all subscriptions to 
the capital stock of the” corporation “made by any 
county, city, or town in this State, which were not 
made in violation of the Constitution of this State, 
are hereby legalized, ratified and confirmed.’’ 
Thereafter the city issued bonds to pay for its sub- 
scription. In a suit against the city, by a bona Jide 
holder of coupons cut frem the bonds, to recover 
their amount: Held, 1. The intention of the legis- 
lature to confirm and ratify the subscription could 
not be ascertained with certainty {from the lan- 
guage of the act; 2. The bonds were void for want 
of power to issue them, notwithstanding any recit- 
als on their face, or any acts in pais, claimed to 
operate by way of estoppel. Hayes v. Holly 
Springs, U. 8. Sup. Ct., March 30, 1885; 19S. C. 
Rep. 785. 





17. PRacTICE—Judgment Pro Confesso— Confession 
of Facts Properly Pleaded.—A confession of facts 
properly pleaded dispenses with proof of those 
facts, and is as effective for the purposes of the 
suit as if the facts were proved, and a decree pro 
confesso regards the statements of the bill as con- 
fessed. Thompson v. Wooster, U. S. Sup. Ct., 
March 30, 1885; 19 8S. C. Rep. 788. 


18, . Force of Decree Pro Confesso.—To take 
a bill pro confesso isto order it to stand as if its 
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statements were confessed to be true; and a decree 
pro confesso isa decree based upon such state- 
ments, assumed to be true. Sucha decree is as 
binding and conclusive as any decree rendered in 
the most solemn manner. Ibid. 


19. ———. When Decree Pro Confesso may be had.— 
By the rules of the Supreme Court, a decree pro 
confesso may be had if the defendant, on being 
served with process, fails to appear within the time 
required; or if, having appeared, he fails to plead, 
demur, or answer to the bill within the time lim- 
ited for that purpose; or if he fails to answer after 
a former plea, demurrer or answer is overruled or 
declared insufficient. Ibid. 


20. . Decree Pro Confesso—Effect as to Pro- 
ceedings by Defendant.—A defendant, after the en- 
try of the decree pro confesso, and w ‘hile it stands 
unrevoked,is absolutely barred and precluded from 
alleging anything in derogation of or in opposition 
to the said decree, and he is equally precluded from 
questioning its correctness on appeal unless, on the 
face of the bill, it appears manifest that it was er- 
roneous and improperly granted. Ibid, 788, 789. 








21. . Supreme Court — Validity of Original 
Letters Patent.—After a decree pro confesso the 
Supreme Court cannot, on appeal, say—as to a 
question raised by the defendant, upon the allega- 
tion of the bill referring tothe reissue of letters 
patent, and as to the validity of such reissue upon 
the complainant’s own statement of the original 
patents being confirmed in numerous suits—as a 
mere matter of law, what effect such suits had to 
show that the original letters patent were valid and 
operative. Jbid, 789 


22. PuBLic Lanps— Action by United States to 
Annul Patent.—The United States has the same 
remedy in a court of equity to set aside or annul a 
patent for land, on the ground of fraud in procur- 
ing its issue, which an individual would have in 
regard to his own deed, procured under similar 
circumstances. United States v. Minor, U. S. 
Sup. Ct., March 30, 1885; 19 S. C. Rep. 836. 

9 


23. . Proceedings before Land- Ofice—Effect 
of Judgments and Decrees.—The doctrine of the 
conclusiveness of judgments and decrees of courts, 
as between those who are parties to the litigation 
is not applicable to the United States in regard to 
the proceedings before the land officers in grant- 
ing patents for the public land. bid. 





24, ———. Judicial Functions of Land Officers.— 
Though it has been said very truly in some cases 
that the officers of the land department exercise 
functions in their nature judicial, this has refer- 
ence to cases in which individuals have, as between 
each other, contested the right to a patent before 
those officers, whose decision as to the facts before 
them is held to be conclusive between those par- 
ties. Ibid. 


25. ——. Fraud or Mistake—Equitable Jurisdiction.— 
But fraud or imposition on those officers,ora radical 
mistake by them of the law governing the disposi- 
tion of the public lands, has always been held to be 
subject to remedy in a court of equity; and where 
there has been no contest, and the claimant pro- 
duces without opposition his ex parte proofs of 
performance of the necessary conditions, it is es- 
pecially needful that equity should give the gov- 
ernment a remedy, if those proofs are founded in 
fraud and perjury. Ibid. 








26. RAILROAD COMPANIES — Constitutionality of 
Code Iowa, § 1309.—Section 1309 of the Iowa Code, 
providing that a judgment against a railroad com- 
pany for injury to persons or property shall be a 
lien, within the county where recovered, cn the 
property of the company, and such lien shall be 
prior and superior to the lien of any mortgage or 
trust deed executed since July 4, 1862, is not un- 
constitutional; following Bucklew v. Central R.Co., 
21 N. W. Rep. 103. Central Trust Co. v. Sloan, 
U. 8. Sup. Ct., April 8, 1885; 22 N. W. Rep. 916. 


“i. LIABILITY OF ROAD OPERATED BY RE- 
CEIVER—Injury to Employee.—Where the proper- 
ty of a railroad has been transferred to a receiver 
by order of the United States circuit court, subject 
to all “claims, debts, and liabilities,” such proper- 
ty in his hands is liable for the payment of a claim 
for damages for an injury to an employee. ([Fol- 
lowing Sloan v. Central R. Co., 62 Iowa, 728; s. c., 
16 N. W. Rep. 331.) Ibid. 


28. SaLE— Delivery —Bill of Lading in Name of 
Vendor—Title Passes, when.—Where a vendor, 
who delivers the goods to a carrier to be trans- 
ported to the vendee, takes the bill of lading in 
his own name and delivers it to his banker, with 
and as security for a draft drawn on the vendee, 
the title to the property does not pass to 
the vendee: by delivery to the carrier; but when 
the draft is paid by the vendee, and the in- 
dorsed bill of lading delivered to him, he becomes 
the owner + the goods thus in transit. Torcheimer 
v. Stewart, S. C. Iowa, April 7, 1885; 22 N. W. 
Rep. 886. 


29. ° Damage by Elements.—In such a case 
the risk of damage from the elements, after such 
delivery to the vendee, in the absence of an agree- 
ment to the contrary, must be borne by him. Jbid. 


30. Warranty—Sale by Agent — Payment 
while Goods are in Transit.—Where a vendee con- 
tracts through an agent of the vendor for “choice 
sugar-cured canvassed hams,” the vendor is bound 
to select and deliver such; and when he draws a 
draft against them, and causes it to be presented, 
and accepts payment thereon ata time when the 
goods are in transit, a warranty will arise that the 
goods are of the quality contracted for. Ibid. 


31. Warranty—Fraud of Agent—Counter- 
Claim.—Defendant offered to purchase wagons of 
plaintiff if his agent procured a written warranty as 
to their quality, which the agent undertook to do, 
but instead of sending the written warranty with 
the order to plaintiff he sent the order alone, and 
plaintiff, in ignorance of the terms on which de- 
fendant had consented to purchase, filled the or- 
der. In an action for the agreed price held, that 
defendant could set up by way of counter-claim 
damages caused by a breach of such written war- 
ranty. Davis v. Danforth, 8. C. Towa, April 7, 
1885; 22 N. W. Rep. 889. 


32. SUPREME CoURT — Jurisdiction — Review of 
Judgment of Highest Court in a’ State.—In order 
to give the Supreme Court jurisdiction to review a 
judgment of the highest court in a State, it must 
appear that there has been a decision by such State 
court, of one or more of the questions specified in 
§ 709 of the Revised Statutes, and in the way there 
mentioned. It is what has been actually decided 
by the State court, that is to be considered, not 
what might have been considered; and there must 
appear affirmatively upon the record, not only the 
question, but the decision. Detroit etc. R. Co. vr, 
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Guthard, U.S. Sup. Ct. March 30, 1885; 19S. C. 
Rep. 811. 


33. TAXING PowWER OF a StaTE—What Subjected 
Thereto.—The criterion of the taxing power of a 
State, is the jurisdiction which such State has over 
the property over which stich power is sought to 
be exercised. Gloucester Ferry Co. v. Penn., U. 
S. Sup. Ct., April 13, 1885; 19 S. C. Rep. 826. 


34. Ferry-boat—Port of Registry.—A ferry- 
boat, like any other kind of water-craft, is taxable 
only at the port where it is registered. Ibid. 





35. Interstate Commerce — Ary control or 
regulation by a State of the navigation of its waters 
is an encroachment upon the powers of Congress. 
Ibid. 


36. Ferry — Dividing Waters between Two 
States.—A ferry is a necessary means of inter- 
course between the States bordering on their di- 
viding waters, and it must therefore be conducted 
without the imposition by the States of taxes or 
other burdens upon the commerce between them. 
Ibid. 


37. Transportation—Interstate Commerce.— 
No legislation on the part of a State can impose a 
tax upon that portion of interstate commerce 
which is involved in the transportation of persons 
and freight, whatever be the instrumentality by 
which it is carried on. Ibid. 


38. Gloucester Ferry Company—Act of Penn- 
sylvania Legislature of June 7, 1879.—The tax 
imposed in July, 1880, by the State of Pennsylvania 
upon the Gloucester Ferry Company,, under au- 
thority of the statute of that State, passed June 7, 
1879, was illegal and yoid. Ibid. 














39. TELEGRAPH Company—Responsible for Negli- 
gence, but not an Insurer.—A corporation engaged 
in the business of telegraphy, or the transmission 
of messages for hire, by. means of electricity, is a 
public servant, and responsible to the party injured 
for any loss arising from its negligence in trans- 
mitting or delivering such a message, but it is not 
liable as an insurer of said message against errors 
consequent upon causes beyond its control. Abra- 
ham v. Western Union Tel. Co., U. S. Cir. Ct. 
Oregon, April 8, 1885; 6 W. C. Rep. 163. [Citing 
Ex. Co. v. Caldwell, 21 Wall. 269; Ellis v. Tel. Co., 
18 Allen, 231; Railroad Co. v. Lockwood, 17 Wall, 
357; Jones v. Voorhees, 10 Ohio, 145; True v. In- 
ternational Tel. Co., 60 Maine, 1; Bartlett v. West. 
U. T. Co., 62 Maine, 209; Redpath vy. West. U. T. 
Co., 112 Mass. 71; Grinnell v. West. U. T. Co., 113 
Mass. 299; The N. Y. & W. P. T. Co. v. Dryburg, 
35 Pa. St. 298; Passmore v. West. U. T. Co., 78 Pa. 
St. 238; Telegraph Co. v. Griswold, 37 Ohio St. 301; 
Breese v. U.S. Tel. Co., 48 N. Y. 132; Wane v. 
West. U. T. Co., 37 Mo. 472; West. U. T. Co. v. 
Fenton, 52 Ind. 1; White v. West. U. T. Co., 22 
Fed. Rep. 710 and note.) 


40. WiLL—Construction—Estate Tail or Life Es- 


tate—Rule in Shelly’s Case.—A testatrix by her 


will, made before the Wills Act 1887 (7 Will. 4 & 1 
Vict. c. 26), gave and devised “unto my eldest son 
T, all my real and freehold estate during the term 
of his natural life, and after his decease to his 
legitimate child or children (if there be any); but 


if he dies without issue, my will is that it may go 


to my other son W, during the term of his natural 
life, and afterwards to his legitimate child or chil- 





dren, (if any); but if he should likewise die with- 
out issue, my will is it may go to my daughter M, 
and to her heirs and assigns for ever.”?’ The will 
then gave various pecuniary legacies, with direc- 
tions as to how they should be paid. T had no 
children, and executed a disentailing deed by 
which he settled the property, with ultimate re- 
mainders, after the death of himself and his wife, 
to the respondent’s predecessor intitle. In an ac- 
tion brought to recover possession of the land from 
the appellant, who claimed under the son of W: 
Held, {aftirming the judgment of the court below, 
Lord Selborn,L. C.,and Lord Bramwell dissenting], 
that T took an estate tail under the will, which 
was duly barred. Per Lord Selborne, L. C. 
and Lord Bramwell, that he took an estate-for life, 
with remainder to his children [if any] in fee. 
Bowen v. Lewis, Eng. H. L. Aug. 1884; 52 L. T. 
[N. S.] 189. 








CORRESPONDENCE. 


ABOUT OUR SHORTCOMINGS. 


To the Editor of the Central Law Journal: 


I have been very much amused of late to. read of 
your “‘short-comings” as set forth in the columns of 
the CENTRAL LAW JOURNAL by various correspond- 
ents, and the amusement continued when I read in the 
last number that your “cup of joy was full to over- 
flowing” on your devoted head. 

I doubt very much whether the great mass of the 
JOURNAL’S readers care whether Gen. Prentiss com- 
manded a division or a brigade; whether a certain 
general was or was not tardy ina certain battle; or 
whether they care at all for the facts, pro and con, of 
any matter outside of legitimate legal matter. But I 
write, not to abuse, but to praise, the JoURNAL for 
some of its new departures which I think very com- 
mendable, viz.: The presenting of pictures of noted 
and well known law-writers and authors. Can’t we 
have more of it in the future? I appreciate greatly 
the enterprise of the JOURNAL in giving the pieture of 
Joel Prentiss Bishop, as well as a short sketch of his 
life, and Ithink the same will be appreciated by the. 
profession at large. 

I have the JOURNAL from its first number to its last, 
and wouldn’t be without it. May it continue to grow 
in value. Yours very truly, 

M. W. Hopkins, 

Danville, Ind., May 4, 1885. 

P. S. You need NOT stop my paper. 


REMARKS.—We are sincerely sorry for our short- 
comings and irrelevancies; but journalism is so enjoy- 
able, that when we break loose from our every day 
solemn drudgery and take up our Faber, we feel like 
a young colt in new pasture. Don’t hangus. Asa 
little girl once said when told [and truly] that she was 
to be Queen of England, “We will be good.” 

If our readers like to see the faces and know of the 
lives of the great lawyers whose books have heen com- 
panions of their professional toils, we will gratify 
them.—[Epb. 
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QUERIES AND ANSWERS. 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES ANSWERED. 

Query No. 20.—[20 C. L. J. 278]. Acitizen dies in- 
testate leaving real estate in 1868. In 1874, the State Leg- 
islature passes an act as follows: * * * “‘Real property 
may be taken,acquired,held,etc.,by an alien in the same 
manner in all respects as by a natural born citizen.” Can 
this State in 1878, escheat this property against the claim 
of an alien claimant who is next of kin? In what lies, if 
any, the difference between naturalization which is not 
retroactive, and the removal of their disability by an 
act of legislature? 

Answer. “It is clear by the common law, that an 
alien can take lands by purchase, though not by de- 
scent; or in other words he cannot take by the act of 
law, but he may by the act of the party. Fairfax v. 
Hunter, 7 Cranch, 619. ‘‘It is incontrovertibly settled 
upon the fullest authority, that the title acquired by 
an alien by purchase, is not divested until office 
found;” Id. 621. “When an alien dies, the sovereign 
is seized without office found,—because otherwise the 
freehold would be in abeyance, as an alien can not have 
any inheritable blood ;” Id. 621; Sands v. Lyndham, 27 
Gratt. 295; 6 Pet. 102, 113; 29 Amer. Dec. 232, note. 
That naturalization has a retroactive effect and con- 
firms the former title, is held in Jackson v. Beach, 1 
John. Cas. 399; Jackson v. Green, 7 Wend. 335; Oster- 
man v. Baldwin, 6 Wal. 122; 11 Wheat. 332, 350. 
“Naturalization, though it may confirm a defective 
title, will not confer an estate;’”? People v. Conklin, 2 
Hill, 70. Therefore it is held that alien heirs incapable 
of inheriting or taking lands by descent,cannot remove 
their disability by subsequent naturalization; that 
their naturalization will not have a retroactive effect, 
so as to vest in them the title to the lands of their an- 
cestor;—Heeney v. Trustee’s etc., 33 Barb. 360; 7 Rich. 
[S. C.] 345; while there seems to be some conflict, the 
weight of authority seems to be that proceedings by 
office found by the State, are not necessary to vest in 
it the title to property against an alien heir by descent- 
In the light of above authorities the alien claimant, 
who is next of kin to the intestate, never had any title 
to the land, the act of the legislature is a remedial act; 
1 Pet. 348, 348. Laws ‘must be construed as pros- 
pective in every instance, except where the legislative 
intent that they shall act retrospectively, is expressed 
in clear and unambiguous terms;’? Wade on Retroac- 
tive Laws, § 34. Soa provision of the constitution of 
the republic of Texas, like the law quoted in the query, 
was held to be prospective merely, and not to operate 
in favor of alien of next of kinof those who had 
previously died; Warnell v. Finch, 15 Tex. 163. In the 
case stated, then, the title vested in the State on the 
death of the citizen, the act of 1874 could not effect the 
title, and naturalization could not help the alien heir. 
An act of the legislature could be passed, expressly 
retroactive in its provisions, which would be in the 
nature of an express grant. JAMES H. Brown. 

Denver, Colo. 














RECENT PUBLICATIONS. 





FARMER’S HISTORY OF DETROIT.—The history of 
Detroit and Michigan, or the metropolis illustrated : 
A Cronological Cyclopedia of the Past and Present, 
including a Record of Territorial Days in 


XUM 





Michigan and the Annals of Wayne County. By 
Silas Farmer, , & historiographer. Detroit: Silas 
Farmer & Co., 


This book seems to be a very considerable advance 
upon the ordinary town and county histories, which 
are too often gotten up, not for the purpose of placing 
in permanent form matters of local history which are 
worthy of preserving, but rather for the purpose of 
making money by ministering to local vanity. This 
work has peculiar interest for the legal profession, on 
account of its chapters on “Legislatures and Laws,” 
“Justice in the Olden Time,” and ‘‘The Supreme 
Courts of the Territory.” These chapters exhibit 
phases of légal affairs that are exhibited in the history 
of no other locality. Weare sorry that we have not 
space to dwell upon some of them. It would seem 
that justice in the olden time was administered in De- 
troit by military commandants with a high hand. 
Their arbitrary orders, enforced on the spot by a squad 
of soldier? without appeal, may or may not, have been 
preferable to the impulsive vengeance of the vigilance 
committee, which still enforces justice in some of 
our frontier settlements. The Supreme Court of 
Michigan Territory does not seem to have been 
a very great improvement upon the military com- 
mandant. In 1820 the judges got at loggerheads, 
absenting themselves from the court, and disregarding 
each other’s orders of adjournment. In the same year 
the court seems to have held its sittings for four 
months at night, instead of in the day time, and at pri- 
vate offices without giving knowledge of its where- 
abouts to the people. It is to be expected that at these 
nocturnal sittings high-handed proceedings took place; 
and accordingly we find that rules of court were adop- 
ted and proceedings had which “violated the law;” 
and that “‘on one occasion a law was made at a night 
sitting altering an Act of Congress;” for it must be 
borne in mind that the three judges, together with the 
Governor, constituted the legislature of the Territory. 
“Their own decisions, in similar cases, were so dis- 
cordant that they furnished no guide from which to 


.conjecture what their decisions might be on the same 


points in the future; and it waseven declared by them 
that their own decisions should not be applicatory as 
precedents. Many eases were decided as whim or ca- 
price dictated; favoritism was often grossly manifest; 
and court rules were made for the benefit of particu- 
lar and special cases—notoriously so in the case of 
Sibley v. Taylor, in 1819 and 1820.” Andso on, through 
a long record of oppression and misconduct. One 
looks closely for the cause of such a crooked and de- 
bauched administration of justice, and can find it only 
in the fact that the daily newspaper had not yet made 
its advent in Detroit. The nearest newspapers in any 
town in which the people traded was Pittsburgh, and 
the legal notices were published in a newspaper there 
printed. Things would have been different if the ubi- 
quitous reporter with his detective instincts and his 
satirical Faber had been there to show them up, and 
if the learned editor had been there with his pungent 
paragraph or crushing leader to make Rome howl 
around their ears. We fear that even poor old Peter 
Audrian, clerk of the court, who had been clerk of 
everything from time immemorial, would have found 
his office not a bed of roses. The satirical newspaper 
man might have induced the court crier to change the 
semi-military style in which he made proclamations 
for the court: “Attention the whole! Silence on pen- 
alty! Ozez! Give ear you who wish your cause 
heard!”? In fact the newspaper finally cleared the ju- 
dicial atmosphere; in the year 1823 the court was so 
well written up in the Detroit Gazette that Congress 
passed an act limiting the terms of the judges to four 
years. 
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JETSAM AND FLOTSAM. 


MRr.LINCOLN’s EyEs.—Mr. Donovan writes: “I have 
verified my item on Lincoln’s eyes being piercing, by 
two men—District- Attorney Cutcheon and A. J. Chap- 
man. Both say lam right. It was as you say in re- 
pose, and as I say while speaking. Why does your 
critic stab me so?” We answer: Whom the critic lov- 
eth he chasteneth. 


THE TAIL WAGGING THE DoG.—The Albany Law 
Journal, referring to a decision of the Supreme Court 
in the Virginia Coupon Cases, says: “We have not 
thought it necessary or proper to make any remarks on 
the moral aspects of the case.”” We must say that it 
seems to us that the majority stand upon rather tech- 
nical reasoning in holding that the suit is not against 
the State. Weare glad as citizens to see a State held 
to its contracts, but as lawyers we find difficulty in 
construing this suit to be other than one against the 
State. At all events, this dissent isa very formidable 
one—it is an instance where the tail seems almost 
strong enough to wag the dog. 


THE DIFFERENCE BETWEEN AN “ASSIGN” AND AN 
“ ASSIGNEE.”’—The case of Hogg v. Brooks (L. R. 14 
Q. B. D. 475), is somewhat important in its practical 
lesson. The action was for recovery of possession of 
premises by virtue of a proviso in a lease for twenty- 
one years, giving the landlord or his assigns power to 
determine the lease at the end of the first fourteen 
years, “by delivering to the tenant, his executors, ad- 
ministrators, or assigns,’ six months’ notice of his in- 
tention to so do. The plaintiff was assignee of the 
reversion, and had sent a notice by post to the former 
residence of the lessee, which notice was returned, 
and admittedly had not reached the lessee, who had 
become insolvent, after mortgaging the lease. The 
defendant was tenant to the mortgagee, and the mort- 
gage was by way of under-lease, probably for the 
whole term less one day. There was no provision in 
the lease for leaving the notice on the demised prem- 
ises. Notices had been served on the defendant and 
upon the mortgagee. The question was whether no- 
tice had been delivered to the “assigns” of the lessee 
within the meaning of the proviso, and Mathew, J., 
who tried the case without a jury, held that it had not, 
and that, therefore, the plaintiff must fail. ‘‘Purkis” 
[the mortgagee by way of underlease], said the learned 
judge, “is not assignee [sic], but only a sub-tenant, 
and the notice could only be served by delivering it to 
Curtis” [the lessee]. That the mortgagee was not as- 
signee is, of course, clear enough, but in order to make 
the notice a bad one, it should have appeared that he 
was not an assign, within the meaning of the proviso. 
Is this perfectly clear? May it not be contended that 
a mortgagee by way of underlease for all the term ex- 
cept one day is, to all intents and purposes, the repre- 
sentative of the lessee for the purpose of receiving 
such notice? For convenience he has been constituted 
sub-tenant instead of assignee. The lesson of the case 
is the importance in all such cases of providing that 
notice may be served on the demised premises; and 
we have reason to believe that this is too often over- 
looked.— Solicit or’s Journal. 


Was 1T Larceny?—A telegram in the N. Y. Herald 
mentions a case before the English courts which will 
be of some interest. A jury had found acabman guil- 
ty of receiving a half-sovereign at night, supposing it 
to be a shilling, but afterwards, when its real value 
was known, he retained it. The passenger carried, 
also, supposed it to be a shilling. At the trial the court 
reserved the point of larceny. There being a differ- 





ence of opinion between the judges as to whether the 
act constituted larceny, the question was ordered to 
be argued before the full bench.—Montreal Legal 
News. 


CRUEL AND UNUSUAL PUNISHMENT.—Gov. Rusk, 
of Wisconsin, has vetoed a bill providing for the sen- 
tence of vagrants for ninety days and confining them 
to a bread-and-water diet. The governor holds that 
imprisonment for that period on the diet prescribed 
would be “cruel and unusual, and thereby violates the 
constitutional provision which forbids the infliction of 
cruel and unusual punishment.” 


CLOSED HER WINTER TERM.—The Spring Poet of 
the Chicago Current perpetrates the following: 
“* Nature has closed her winter term, 

And things more generally loose appear, 

The early bird swoops up the worm, 
Rhubarb is back, but very dear. 

Without that pie I am content 

Since cholera’s on the Continent, 

For aiding cholera the prize 

Belongs, by right, to rhubarb pies.” 


LORD BRAMWELL ON SUMPTUARY Laws. — Lord 
Bramwell has published a little pamphlet on “drink” 
in which he gives a negative reply to the question, 
“Can nothing be done by law to diminish the mischief 
caused by drink?’ The Law Journal, noticing the 
treatise, says: “‘A judge of his experience, of course, 
fully appreciates the mischief of drunkenness; but 
weighing the pleasures of drink against the dangers of 
its excessive use, he finds the balance on the side of 
drink. The pamphlet is an outspoken expression of 
the opinion held by most people of sense. The sale of 
drink may fairly be regulated for the prevention of 
nuisances and the maintenance of order; but to pro- 
hibit it is a sumptuary law, and contrary to all princi- 
ple in legislation.’’ 


THE DIFFERENCE.— Schoolboy, Decatur, Ga.: Is 
there any difference between a journalist and an edit- 
or? Yes. The journalist isa man who writes things 
for newspapers. The editor is the man who leaves out 
what the journalist writes.—Atlanta Constitution. 


THE VERDICT IN THE SHORT CaSE.—AIl respecta- 
ble members of this community will share the aston- 
ishment of Judge Van Brunt, over the verdict which 
acquits the ruffian Short of any crime in trying to kill 
Phelan. It is not easy to understand how twelve sens- 
ible men could believe that Phelan was the aggressor, 
when most of the stab wounds were inflicted on that 
redoubtable warrior as he was doing his best to get 
away. About the political features of the affair we 
care nothing; but in common with all law-abiding cit- 
izens we hold that the streets of New York shall not 
be the scene of murderous attacks on any one, good or 
bad. This disgraceful verdict is a direct encourage- 
ment to such affrays.—N. Y. Tribune. 


IRRELEVANT LEGAL JOURNALISM.—The Daily Reg- 
ister (New York) for May 5, has an editorial on the 
subject of ‘Arbitration and War,’ which has refer- 
ence to the recent difficulty between England and Rus- 
sia. No doubt this will bring intothe editorial waste 
basket of the Register, a shower of letters protesting 
against the discussion of irrelevant matters in a legal 
journal. 





